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In 2000, Alberta enacted changes to its Insurance Act purporting to make
federaly chartered banks subject to the provincial licensing scheme governing the
promotion of insurance products. Upon the coming into force of that Act, the appellant
banks brought an application for a declaration that their promotion of certain insurance
products authorized by the Bank Act was banking within the meaning of s. 91(15) of the
Condgtitution Act, 1867 and that the Insurance Act and its associated regulations were
constitutionally inapplicable to the banks promotion of insurance by virtue of the doctrine
of interjurisdictional immunity or, alternatively, inoperative by virtue of the doctrine of
federal paramountcy. The trial judge dismissed the application. He found that the
challenged provisionsof the Insurance Act were valid provincial legislation related to the
province's property and civil rights power under s. 92(14) of the Constitution Act, 1867.
He also found that the doctrine of interjurisdictional immunity was inapplicable because
the promotion of authorized insurance was not at the core of banking, and that the
doctrine of federal paramountcy was inapplicable because there was no operationad
conflict between the federal and provincial legidation. The Court of Appeal upheld the

decision.

Held: The appeal should be dismissed.

Per McLachlin C.J. and Binnie, LeBel, Fish, Abellaand Charron JJ.: The
Insurance Act and its associated regulations apply to the banks' promotion of insurance.
The fact that Parliament allows a bank to enter into a provincially regulated line of
business such asinsurance cannot, by federal statute, unilaterally broaden the scope of an
exclusive federal legidative power granted by the Constitution Act, 1867. When
promoting insurance, the banks are participating in the business of insurance and only

secondarily furthering the security of their loan portfolios. The banks claim to
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interjurisdictional immunity must therefore be regjected, and they haveto comply with both

federal and provincial laws because the paramountcy doctrineis not engaged inthis case.

[4]

The resolution of a case involving the constitutionality of legislation in
relation to the division of powers must begin with an analysis of the pith and substance of
the impugned legislation. This analysis consists of an inquiry into the true nature of the
law in question for the purpose of identifying the matter to which it essentially relates. If
the pith and substance of the impugned legislation can be related to a matter that falls
within the jurisdiction of the legislature that enacted it, the courts will declare it intra
vires. If, however, the legidation can more properly be said to relate to a matter that is
outside the jurisdiction of that legislature, it will be held to be invalid owing to this
violation of the division of powers. The corollary to thisanalysisisthat legislationwhose
pith and substance falls within the jurisdiction of the legislature that enacted it may, at
least to a certain extent, affect matters beyond the legislature's jurisdiction without
necessarily being unconstitutional. At this stage of the analysis, the dominant purpose of
the legidation is sill decisive.  Merely incidental effects will not disturb the
constitutionality of an otherwise intra vires law. The pith and substance doctrine is
founded on the recognition that it isin practice impossible for alegislature to exerciseits
jurisdiction over a matter effectively without incidentally affecting matters within the
jurisdiction of another level of government. Also, some matters are by their very nature
impossible to categorize under asingle head of power: they may have both provincial and
federal aspects. The double aspect doctrine, which applies in the course of a pith and
substance analysis, ensures that the policies of the elected legislators of both levels of
government are respected. The double aspect doctrine recognizes that both Parliament

and the provincial legislatures can adopt valid legislation on asingle subject depending on
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the perspective fromwhich thelegidationis considered, that is, depending on the various
aspects of the matter in question. In certain circumstances, however, the powers of one
level of government must be protected against intrusions, even incidental ones, by the
other level. For this purpose, the courts have developed the doctrines of

interjurisdictional immunity and federal paramountcy. [25-32]

The doctrine of interjurisdictional immunity recognizesthat our Constitution
isbased on an alocation of exclusive powersto both levels of government, not concurrent
powers, although these powers are bound to interact in the redlities of the life of our
Constitution. It is a doctrine of limited application which should be restricted to its
proper limit. A broad use of the doctrine would be inconsistent with the flexible
federalism that the congtitutional doctrines of pith and substance, double aspect and
federal paramountcy are desgned to promote. It isthese doctrinesthat have provedto be
most consistent with contemporary views of Canadian federalism, which recognize that
overlapping powers are unavoidable. Interjurisdictional immunity should in genera be
reserved for situations aready covered by precedent. Thismeans, in practice, that it will
be largely reserved for those heads of power that deal with federal things, persons or
undertakings, or where in the past its application has been consdered absolutely
indispensable or necessary to enable Parliament or aprovincial legislature to achieve the
purpose for which exclusive legislative jurisdiction was conferred, as discerned from the
constitutional division of powers as a whole, or what is absolutely indispensable or
necessary to enable an undertaking to carry out its mandate in what makes it specifically
of federal (or provincid) jurisdiction. Whilein theory aconsideration of interjurisdictional
immunity is apt for consideration after the pith and substance analysis, in practice the

absence of prior case law favouring its application to the subject matter at hand will
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generally justify acourt proceeding directly to the consideration of federal paramountcy.

[32-33] [42] [77-78]

Even in gdtuations where the doctrine of interjurisdictional immunity is
properly available, the level of the intrusion on the core of the power of the other level of
government must be considered. To trigger the application of the immunity, it is not
enough for the provincia legislation simply to affect that which makes afederd subject or
object of rights specifically of federal jurisdiction. The difference between “affects’ and
“impairs’ is that the former does not imply any adverse consequence whereas the latter
does. In the absence of impairment, interjurisdictional immunity does not apply. It is
when the adverse impact of a law adopted by one level of government increases in
severity from affecting to impairing that the core competence of the other level of
government or the vital or essential part of an undertaking it duly constitutesis placed in

jeopardy, and not before. [48-49]

According to the doctrine of federa paramountcy, when the operational
effects of provincial legislation are incompatible with federal legislation, the federal
legislation must prevail and the provincial legislation isrendered inoperative to the extent
of the incompatibility. The doctrine applies not only to cases in which the provincial
legislature has legislated pursuant to its ancillary power to trench on an area of federa
jurisdiction, but also to situationsin which the provincial legidature actswithinits primary
powers, and Parliament pursuant to its ancillary powers. In order to trigger the
application of the doctrine, the onus is on the party relying on the doctrine of federd
paramountcy to demonstrate that the federal and provincial laws are in fact incompatible
by establishing either that it is impossible to comply with both laws or that to apply the

provincial law would frustrate the purpose of the federa law. [69-70] [75]



Intheinstant case, the pith and substance of the Albertal nsurance Act relates
to property and civil rightsin the province under s. 92(14) of the Constitution Act, 1867,
and is a valid provincial law. The mere fact that the banks now participate in the
promotion of insurance does not change the essential nature of the insurance activity,

which remains a matter generally falling within provincial jurisdiction. [80-81]

The banks did not demonstrate that credit-related insurance is part of the
basic, minimum and unassailable content of the banking power. While banking certainly
includes the securing of loans by appropriate collateral, a bank in promoting optiona
insurance is not engaged in an activity vital or essential to banking. Thereis adifference
between requiring collateral (abanking activity) and promoting the acquisition of acertain
type of product that could then be used ascollateral. Therigid demarcation sought by the
banks between federal and provincial regulations would not only risk alegal vacuum, but
also deny to lawmakers at both levels of government the flexibility to carry out their
respective responsbilities. Furthermore, while s. 416(1) of the Bank Act allows bank
corporations to engage in some insurance activities, it recognizesinsurance as abusiness
separate frombanking. The banksthemselves do not consider theinsuranceto be vital to
their credit granting since apart from s. 418 mortgages, the loan agreement is not, in
practice, made contingent on obtaining insurance. The bank cannot therefore be protected
from operation of the Insurance Act by virtue of the doctrine of interjurisdictional

immunity. [85-86] [89-92]

The doctrine of federa paramountcy is aso inapplicable because neither
operational incompatibility nor the frustration of afederal purpose have been made out.

Since 2000, the banks have been promoting insurance in Alberta while complying with
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both the federal Bank Act and the provincial Insurance Act. Thisisnot acasewherethe
provincial law prohibitswhat the federal law permits. Thefedera legidationispermissve
not exhaustive, and compliance by the banks with the provincial law complements, not

frustrates, the federal purpose. [4] [98-100] [103]

Per Bastarache J.: All constitutional legal challenges to legislation should
follow the same approach. First, the pith and substance of the provincial law and the
federal law should be examined to ensure that they are both validly enacted laws and to
determine the nature of the overlap, if any, between them. Second, the applicability of the
provincial law to the federal undertaking or matter in question must be resolved with
referenceto the doctrine of interjurisdictional immunity. Third, only if both the provincial
law and the federal law have been found to be valid pieces of legislation, and only if the
provincial law is found to be applicable to the federal matter in question, then both
statutes must be compared to determine whether the overlap between them constitutes a

conflict sufficient to trigger the application of the doctrine of federal paramountcy. [112]

The Insurance Act is clearly alaw in pith and substance about the regulation
of the insurance industry within the province, and the particular provisions at issue are
concerned with the licensing and regulation of insurance providers, promotersand agents.

The provincial law applies to all persons providing or promoting insurance services,
including banks. It istherefore valid legislation of general application enacted under the
provincial legislative authority over property and civil rights in the province under
S. 92(13) of the Constitution Act, 1867. As for the validity of the 1991 amendments to

the Bank Act, they were not challenged by the parties. [116-117] [121]
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The federal head of power inissue here is “banking” under s. 91(15) of the
Congtitution Act, 1867. While deposit taking, credit granting in the form of loans and the
taking of security for those loans are core elements of banking, clearly, the promotion of
authorized insurance does not fall within that core because it is not essential to the
function of banking. Insurance can never be security; it is rather the collateral created in
relation to the granting of a bank loan. The insurance promoted is optional and can be
cancelled at any time. In enacting the amendmentsto the Bank Act, Parliament intended
banks to promote insurance, not as an expansion of the core of the banking power, but
rather as a limited exception to the genera prohibition against the promotion of certain
lines of insurance. Parliament thereby drew aclear distinction between the business of
banking and the business of insurance. Since the promotion of insurance does not come
within the core of banking, the Insurance Act is not affecting that core in any important

way. Therefore, no immunity arises in the circumstances. [118-123]

Thedoctrine of paramountcy does not apply in this case asthereisno conflict
between the provincial law and thefederal law. Theinteraction betweenthetwo statutory
schemes is one of harmony and complementarity, rather than frustration of Parliament’s
legislative purpose. The aim of the amendments to the Bank Act and the associated
regulations was to permit the banks to engage in the promotion of authorized insurance
products and to spell out the types of products which could be validly promoted, not to
set out the precise manner in which the promotion of insurance would be governed and
regulated. Conversely, the aim of the provincial legislation was to provide aregulatory
scheme for the promotion of insurance, but not to exercise any control over the kinds of
insurance that banks may promote, or the extent to which they may do so, thereby

maintaining the integrity of Parliament’ s legislative purpose. [124] [128]
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BINNIEAND LEBEL JJ. _

|. Introduction

1 Theframersof the Congtitution Act, 1867 must have thought that the content
of the federal power over “Banking, Incorporation of Banks, and the Issue of Paper
Money” (s. 91(15)) was tolerably clear. Banking, according to one early authority, is
more or lesswhat “com[es] within the legitimate business of abanker” (Tennant v. Union
Bank of Canada, [1894] A.C. 31 (P.C.), at p. 46). Bankerstoday are not limited in their
activitiesto the activities their predecessors pursued in the nineteenth century. In recent
years, they have persuaded Parliament to open the door to lines of business formerly
closed to them, such as the promotion (though not underwriting) of certain lines of
insurance. Indeed, more generally, there has been a blurring of the traditiona “four
pillars’ of the Canadian financial services industry, which formerly were neatly divided
into banks, trust companies, insurance companies, and security dealers, the first under

federal regulation and the last three regulated by the provinces.

2 The question that arises on this appeal is the extent to which banks, as
federally regulated financial institutions, must comply with provincial lawsregulating the

promotion and sale of insurance. Specificaly, we are required to consider whether andto
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what extent the market conduct rules enacted for consumer protection in Alberta's
Insurance Act, R.S.A. 2000, c. I-3, govern the promotion of credit-related insurance by

banks as now permitted under the Bank Act, S.C. 1991, c. 46, as amended.

3 The appellant banks say that the provincial insurance regulationsstrike a the
core of what banking is all about, namely enhancing the security of loan portfolios. Asthe
appellants’ counsd puts it, “the primary character of this insurance, tied as it is to the
provision of loans by banks of their own loans, is security collateral for bank loans’
(transcript, at p. 23) and such promotion therefore “lies at the core of what the bank does,
lend money and take security” (transcript, at p. 11). Further, “thelending of money and
the promotion of security are intimately tied together and together go to the core of
banking” (transcript, at p. 13). The regulations cannot, the appellants say, be allowed to
affect such avital part of their banking undertaking. Alternatively, the appellants argue,
the provincial regulations are in operational conflict with the Bank Act and itsregulations,

and the application of the provincial law would frustrate Parliament’ s purpose.

4 We agree with the conclusion of the courts in Alberta that the appellants

claimto interjurisdictional immunity should berejected. Thefact that Parliament dlowsa
bank to enter into a provincialy regulated line of business such as insurance cannot, by
federal statute, unilaterally broaden the scope of the exclusive legidative power granted
by the Congtitution Act, 1867. When promoting insurance, the banks are participating in
the business of insurance and only secondarily furthering the security of their loan
portfolios, asthe evidentiary record clearly established. Thismeans, it istrue, that banks
will have to comply with both federal and provincial laws, but when federally regulated
entities take part in provincially regulated activities there will inevitably result a measure

of jurisdictional overlap. Nevertheless, the paramountcy doctrineisnot engaged. Absent



-19-

conflict with a valid federal law, valid provincial legislation will apply. Here thereisno
operational conflict. Compliance by the banks with provincial insurance laws will
complement, not frustrate, the federal purpose. On both branches of the appellants

argument, the appea should be dismissed.

Il. Facts

5 Revisons to the Bank Act in 1991 permitted banks to engage in the
promotion of certain types of insurance, an activity fromwhich, historicaly, they had been
excluded. The Canadian Bankers Association chronicled this evolution in a consumer
information booklet Your Guide to Financial Services: An overview of Canadian

financial products and services (1999), as follows:

Up until the mid-20th century, the bank’s main function was to act as
society’s “financial intermediary,” pooling the funds of savers through
deposit-taking and making them available to borrowers. While their core
services are ill deposits and loans, banks have expanded to offer hundreds
of different products and services to a diverse clientele. Offerings include
basic savings and chequing accounts, RRSPs, money orders, foreign
exchange, lettersof credit, mortgages, financial planning, insurance products
such as creditor life insurance and investment products. [ Emphasis added; p.
5]

6 Specifically, the Bank Act and its Insurance Business (Banks and Bank
Holding Companies) Regulations, SOR/92-330 (“IBRs’), now authorize banks to

promote at their branches eight kinds of insurance (*“authorized insurance”) as follows:

() credit or charge card-related insurance: thisinsurance covers damage

to goods acquired with a credit card, including rented vehicles.
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(b) creditors disability insurance: the insurer will pay all or part of abank
loan if a borrower becomes disabled. The beneficiary of the policy is the bank. The
amount of the insurance usually corresponds to the amount of the payments that fall due

during the period of disahility.

(c) creditors lifeinsurance: thisisagroup insurance policy which pays off
the loan when the borrower dies. The beneficiary is the bank, and the amount of the
insurance is the amount of the loan outstanding from time to time, subject to any limitsin

the policy.

(d) creditors loss of employment insurance: the insurer paysall or part of
the debt owed to the bank if the borrower becomes unemployed. The beneficiary isthe
bank, and the amount of the insurance would generally be the amount of paymentsfalling

due while the borrower is unemployed.

(e) creditors vehicle inventory insurance: the insurer covers damage to
vehicles held as inventory by customers of the bank (usually dealerships) where the
vehicles have been financed by the bank and pledged as collateral for repayment of the

bank loan.

(f) export credit insurance: the insurer protects an exporter against
non-payment by the purchaser of the goods. Where the bank has provided financing to the
exporter’ s business, the insurance will generally be assigned to the bank as collateral for

the loan.
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(g) mortgage insurance: thisinsures the bank against default by one of its
mortgagors. The beneficiary of the policy is the bank, the amount payable under the
policy is the balance outstanding on the mortgage (usudly the net after proceeds of

foreclosure), and the insured risk is default by the mortgagor.

(h) travel insurance: the insurer will pay losses arising from the cancellation
of trips, the loss of personal property while on a trip, the loss of baggage, as well as

medical expenses incurred on atrip.

7 The evidence showed that a large percentage of the banks customers
purchase credit-related insurance. Therefore, even though the purchase is optional, the
fact isthat promotion of insurance as collateral may to some extent increase the security
of the banks’ overall loan portfolio. Thetrial judge considered this effect to be small. He
found that banks generally insist on adequate collateral before the loan is made, and the
decisionto grant credit is not afterwards reconsidered if the borrower declinesthe offer of
optional insurance. From the bank’s perspective, its position is already fully protected.
The availability of yet more collateral in the form of after-acquired insurance may

therefore simply pile Mount Pelion on Olympus.

8 The trial judge noted that of these eight types of insurance “products’ only
mortgage insurance and export credit insurance actually insure against therisk of default
in the payment of aloan. In contrast, credit-card related insurance and travel insurance,
including personal accident insurance, have no significant connection to the amount of a
loan owed to abank and are payable irrespective of any default. While he recognized that
insurance against the risk of a customer’s disability or of loss of life or of employment

enhances the safety of the bank’ sloan portfolio, the risk insured against is not default on
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the payment of the loan but the insured’ s disahility or loss of life or of employment. The
insurance, which is entirely optiona for the borrower, is promoted on the bass of
providing the borrower (not the bank) with peace of mind. Theinsurer will generaly be
required to pay the proceeds of the insurance directly to the bank in the event the risk
materializes, evenif theloan remainsin good standing and thereis no question about the
insured’ s ability to pay. Asthetria judge noted, “[r]emoving the necessity for the bank
to pursue widows and orphans can undoubtedly improve the bank-customer relationship,
although it is difficult to determine how big a factor thiswould be ((2003), 21 Alta. L.R.
(4th) 22, 2003 ABQB 795, at para. 41).

9 The trial judge added that the way in which banks promote insurance varies
somewhat from product to product. Credit card and travel insurance coverage are
generdly sold as a feature of credit cards. Mortgage insurance is promoted in concert
with the granting of mortgages (although it is mandatory under s. 418 of the Bank Act in
the case of a high-ratio mortgage worth more than 75 percent of the value of the
mortgaged residence). The insurance relating to a calamity in the life of a debtor
(disability, unemployment and death) is sometimes promoted at the time theloanistaken
out but is also promoted quite independently by direct mail or through telemarketers. |If
the borrower answers certain health questions in the negative, the insurance is

automatically approved through a group policy.

10 In 2000, Alberta enacted changes to its Insurance Act purporting to make
federaly chartered banks subject to the provincial licensing scheme governing the
promotion of insurance products. Under s. 454, a bank wanting to promote insurance
must obtain a*“restricted insurance agent’ s certificate of authority”. The banks thereby

became subject to market standards regulation including, for example, s. 486 that requires
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training procedures to bein place, s. 500 that targets misrepresentations about the levels
of premiums and ss. 480 and 764 that provide sanctionsfor non-compliance and improper
market conduct. In addition, the statute empowers the provincial Minister of Finance to
make regulations respecting the ethical, operational and trade practices of agents. It is

consumer protection legidation.

11 Upon the coming into force of the Insurance Act, the appellant banks sought
a declaration that their promotion of insurance is “banking” under s. 91(15) of the
Condgtitution Act, 1867 and that the Insurance Act and its associated regulations are

constitutionally inapplicable and/or inoperative to the banks promotion of insurance.

I11. Judicial History

A. Court of Queen’'s Bench of Alberta (2003), 21 Alta. L.R. (4th) 22, 2003 ABQB 795

12 Slatter J. noted that, except for mortgages for an amount in excess of 75
percent of the home value, the purchase of insurance by a bank customer is optional.
Being optiond, it is obviously not considered by the bank as vital and essential to its
undertaking. The trial judge concluded, on the evidence, that in the majority of cases
where the loan is paid by insurance, the borrower would in any event have been able to
retire the loan without the insurance. The trial judge found as fact that “[t]he overall
effect on portfolio strength is small and is not the main reason why the banks promote

insurance” (para. 48). Instead, he concluded:

On this record it is clear that the primary reason the banks want to

promote authorized types of insurance is because they make a profit fromit.



=24 -

The sale of insurance is simply another product line, no more and no less.

[para. 53]

13 Slatter J. held that the Insurance Act was not rendered inapplicable to the
banks under the doctrine of interjurisdictional immunity. He reviewed the evidence in
detaill. Theinsuranceisnot part of the credit-making decision and, on the evidence, has

almost nothing at all to do with the granting of loans. He ruled:

Onthisrecord it is not possible to say that the promotion of insuranceis an
“unassailable part” of the credit [granting] processor banking. It iscollaterd
or “subsidiary” to both; a new product and profit centre unrelated to core
banking. The promotion of insurance is analogous to mortgage lending and
the sale of registered retirement savings plans which, while carried on by
banks, are not a part of “banking” for constitutional purposes. This
conclusionis particularly compelling for those types of insurancethat have no

relation to loan balances, but it appliesto all insurance. [para. 173]

14 Asto thedoctrine of federa paramountcy, Slatter J. held that “the provincial
regulatory scheme does not frustrate Parliament’ sintentionsin empowering the banksto
promote insurance; the provincial regulations complement the new powers of the banks.
There is no operationa conflict. The doctrine of paramountcy is not engaged on this

record” (para. 204).

B. Court of Appeal of Alberta (McFadyen, Hunt and Berger JJ.A.) (2005), 39 Alta. L.R.
(4th) 1, 2005 ABCA 12
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15 Hunt JA., writing for herself and McFadyen JA., agreed with the trial
judge’'s conclusion that the impugned provisions of the Insurance Act apply to banks.
Only the “basic, minimum and unassailable core” of amatter under federal jurisdictionis
immune from provincial regulations. The banks' insurance products are (except in the
case of certain mortgage loans) not mandatory, can be cancelled independently by the
consumer, are often not promoted until after the loan arrangement has been finalized, are
not triggered by default ontheloan and are often terminated by default onloan payments.
They agreed with the trial judge that “the insurance is mostly optional and outside the
Banks' control. Borrowers' insurance-related decisions do not affect the Banks' credit-

granting decisions’ (para. 81).

16 Hunt and McFadyen JJA. aso regected the application of federal
paramountcy. There was no conflict between the provincia and federa laws. The
insurance provisions contained in the Bank Act and IBRs are permissive rather than
exhaugtive. Nothing in the federal enactments or the legislative history suggests a
parliamentary intent to authorize banks to promote insurance without complying with

otherwise valid provincial laws. There is no operational incompatibility.

17 In concurring reasons, Berger J.A. emphasized that overlap of federal and
provincial legislation is to be expected and accommodated, and that courts should
exercise restraint in applying interjurisdictional immunity and paramountcy. The
provincial Insurance Act does not restrict the banks lending operations, nor does it
restrict the ability of the banksto take any type of security at any time they choose. The
banks remain free to promote insurance, and compliance with the impugned provincial

legidation does not result in a sterilization or frustration of the parliamentary purpose.
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V. Reevant Statutes and Regulations

18 See Appendix.

V. Condtitutional Questions

19 On September 19, 2005, the Chief Justice stated the following constitutional

guestions:

1. Are Albetas Insurance Act,
R.S.A. 2000, c. I-3, and the regulations
made thereunder, in whole or in part,
constitutionally  inapplicable to the
promotion by banks of an “authorized
type of insurance” or “persona accident
insurance” as defined in the Insurance
Business (Banks and Bank Holding
Companies) Regulations, SOR/92-330, by
reason of the doctrine of
interjurisdictional immunity?

2. Are Albertas Insurance Act,
R.S.A. 2000, c. I-3, and the regulations
made thereunder, in whole or in part,
congtitutionally inoperative in relation to
the promotion by banks of an “authorized
type of insurance” or “persona accident
insurance” as defined in the Insurance
Business (Banks and Bank Holding
Companies) Regulations, SOR/92-330, by
reason of the doctrine of federal
legidative paramountcy?

V1. Analysis

1 Est-ce que la loi de I'Alberta
intitulée Insurance Act, R.S.A. 2000, ch.
I-3, et les reglements pris en vertu de
cette loi, sont pour tout ou partie
constitutionnellement inapplicables, par
I'effet de la doctrine de I’ exclusivité des
compétences, a la promotion par les
banques d'« assurance autorisée » et
d’ « assurance accidents corporels » au
sens du Réglement sur le commerce de
I"assurance (banques et société de
portefeuille bancaires), DORS/92-3307?

2. Est-ce que la loi de I'Alberta
intitulée Insurance Act, R.S.A. 2000, ch.
I-3, et les reglements pris en vertu de
cette loi, sont pour tout ou partie
congtitutionnellement  inopérants, par
I’ effet de la doctrine de la prépondérance
des lois fédéraes, a I'égard de la
promotion par les banques d’ « assurance
autorisée » et d'« assurance accidents
corporels » au sens du Reglement sur le
commerce de I'assurance (banques et
société de portefeille  bancaires),
DORS/92-3307?



-27-

A. Thelssues

20 In the present appea, we are not confronted with a dispute between the
federal government and Alberta. Rather, the appellant banks are independently making
the claim to carry on their insurance activitiesin Albertafree of the insurance regulations
imposed on all other promoters and vendors of insurance productsin the province. The
banks assert that as federal undertakings they are “immune” from provincial insurance
regulation aimed generally at fair market practices and consumer protection in the
province. At the sametime, the appellants acknowledge that for 125 yearsthe regulation
of insurance has been held generaly to be a matter of “Property and Civil Rightsin the
Province” within provincial jurisdiction under s. 92(13) of the Constitution Act, 1867; see
Citizens Insurance Co. of Canada v. Parsons (1881), 7 App. Cas. 96 (P.C.); Canadian
Indemnity Co. v. Attorney-General of British Columbia, [1977] 2 S.C.R. 504; and
Canadian Pioneer Management Ltd. v. Labour RelationsBoard of Saskatchewan, [1980]
1 S.C.R. 433. The appellants argument is that when banks promote credit-related
insurance, they are carrying on the business of banking, not the business of insurance. As
the Attorney General of Canada put it in oral argument, the issue is “whether the
authorized creditor insurance products are themselves so vital and essentia to lending that
they join lending at the core of banking” (transcript, a p. 34). Onthat issue, asstated, the

Alberta courts flatly rejected the banks' position. We agree.

B. Principle of Federalism

21 The disposition of this case requires the consideration and application of

important constitutional doctrines governing the operation of Canadian federalism.

Despite the doubts sometimes expressed about the nature of Canadian federalism, it is
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beyond question that federalism has been a “fundamental guiding principle” of our
constitutional order since the time of Confederation, as our Court emphasized in the

Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at para. 55.

22 As the Court noted in that decision, federalism was the legal response of the
framers of the Constitution to the political and cultural redlities that existed at
Confederation. It thus represented a lega recognition of the diversity of the origina
members. The division of powers, one of the basic components of federalism, was
designed to uphold thisdiversity withinasingle nation. Broad powerswere conferred on
provincial legidatures, while at the same time Canada’ s unity was ensured by reserving to
Parliament powers better exercised in relation to the country as awhole. Each head of
power was assigned to the level of government best placed to exercisethe power. The
fundamental objectives of federalism were, and still are, to reconcile unity with diversity,
promote democratic participation by reserving meaningful powersto the local or regiona
level and to foster co-operation among governments and legislatures for the common

good.

23 To attain these objectives, acertain degree of predictability with regard to the
division of powers between Parliament and the provincial legislaturesisessentia. For this
reason, the powers of each of these levels of government were enumerated in ss. 91 and
92 of the Constitution Act, 1867 or provided for elsewhereinthat Act. Asistrue of any
other part of our Constitution — this “living tree” asit is described in the famous image
from Edwardsv. Attorney-General for Canada, [1930] A.C. 114 (P.C.), at p. 136 —the
interpretation of these powers and of how they interrelate must evolve and must be
tailored to the changing political and cultural realities of Canadian society. It is also

important to note that the fundamental principles of our constitutional order, which
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include federalism, continue to guide the definition and application of the powersaswell
astheir interplay. Thus, the very functioning of Canada sfederal system must continualy

be reassessed in light of the fundamental values it was designed to serve.

24 As the final arbiters of the division of powers, the courts have developed
certain congtitutional doctrines, which, like the interpretations of the powers to which
they apply, are based on the guiding principles of our constitutional order. The
constitutional doctrines permit an appropriate balanceto be struck in the recognition and
management of theinevitable overlapsin rules made at the two levelsof legidative power,
while recognizing the need to preserve sufficient predictability in the operation of the
division of powers. The doctrines must also be designed to reconcile the legitimate
diversity of regional experimentation with the need for national unity. Finally, they must
include a recognition that the task of maintaining the balance of powers in practice falls
primarily to governments, and constitutional doctrine must facilitate, not underminewhat
this Court has called “ co-operative federalism” (Reference re Employment Insurance Act
(Can.), ss. 22 and 23, [2005] 2 S.C.R. 669, 2005 SCC 56, at para. 10; Husky Oil
Operations Ltd. v. Canada Minister of National Revenue, [1995] 3 S.C.R. 453, at para.
162). Wewill now turn to the issue of how, in our view, the main constitutional doctrines
and the interplay between them should be construed so asto facilitate the achievement of

the objectives of Canada' s federal structure.

C. Congtitutional Doctrines and How They Interrelate

(1) “Pith and Substance” Doctrine
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25 It is now well established that the resolution of a case involving the
constitutionality of legidlation in relation to the division of powers must alwaysbeginwith
an analysis of the “pith and substance’ of the impugned legidation (Reference re Anti-
Inflation Act, [1976] 2 S.C.R. 373, at p. 450; Referencere Firearms Act (Can.), [2000] 1
S.C.R. 783, 2000 SCC 31, at para. 16; Kitkatla Band v. British Columbia (Minister of
Small Business, Tourismand Culture), [2002] 2 S.C.R. 146, 2002 SCC 31, at para. 52).

The analysis may concern the legislation as awhole or only certain of its provisions.

26 This initial analysis consists of an inquiry into the true nature of the law in
guestion for the purpose of identifying the “matter” to which it essentially relates. As
Rand J. put it in Saumur v. City of Quebec, [1953] 2 S.C.R. 299, at p. 333:

[t]he courts must be able from its language and its relevant circumstances, to
attribute an enactment to a matter in relation to which the legislature acting
has been empowered to make laws. That principle inheres in the nature of

federalism. . . . [Emphasisin original.]

If the pith and substance of the impugned legislation can be related to a matter that falls
within the jurisdiction of the legislature that enacted it, the courts will declare it intra
vires. If, however, the legidation can more properly be said to relate to a matter that is
outside the jurisdiction of that legislature, it will be held to be invalid owing to this

violation of the division of powers.

27 To determine the pith and substance, two aspects of the law must be
examined: the purpose of the enacting body and the legal effect of the law (Firearms

Reference, at para. 16). To assess the purpose, the courts may consider both intrinsic
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evidence, such asthe legislation’s preamble or purpose clauses, and extrinsic evidence,
such asHansard or minutes of parliamentary debates. In so doing, they must nevertheless
seek to ascertain the true purpose of the legislation, as opposed to its mere stated or
apparent purpose (Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328
(P.C.), at p. 337). Equally, the courts may take into account the effects of the legislation.

For example, in Attorney-General for Alberta v. Attorney-General for Canada, [1939]
A.C. 117 (“Alberta Banks”), the Privy Council held a provincia statute levying atax on
banksto beinvalid onthe basisthat its effects on bankswere so great that itstrue purpose
could not be (asthe province argued) the raising of money by levying atax (in which case
it would have beenintravires), but wasrather the regulation of banking (which rendered

it ultra vires, and thus invalid).

28 The fundamental corollary to this approach to constitutional analysis is that
legislation whose pith and substance falls within the jurisdiction of the legislature that
enacted it may, at least to a certain extent, affect matters beyond the legislature’s
jurisdiction without necessarily being unconstitutional. At this stage of the analysis of
constitutionality, the “dominant purpose” of thelegislationis ill decisive. Its secondary
objectives and effects have no impact on its constitutionaity: “merely incidental effects
will not disturb the constitutionality of an otherwise intra vires law” (Global Securities
Corp. v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494, 2000 SCC 21,
a para. 23). By “incidental” is meant effects that may be of significant practical
importance but are collateral and secondary to the mandate of the enacting legidature:
see: British Columbiav. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 473, 2005 SCC
49, at para. 28. Such incidental intrusions into matters subject to the other level of
government’ s authority are proper and to be expected: General Motorsof Canada Ltd.

v. City National Leasing, [1989] 1 S.C.R. 641, at p. 670. In Bank of Torontov. Lambe
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(1887), 12 App. Cas. 575, by way of further example, and in contrast to the Alberta
Banks case already mentioned, the Privy Council upheld the validity of legislation levying
a tax on banks, holding that the pith and substance of the legidation was indeed to
generate revenue for the province, and its essential purpose was therefore in relation to
direct taxation, not banks or banking. See P. W. Hogg, Constitutional Law of Canada
(loose-leaf ed.), vol. 1, at para. 15.5(3).

29 The “pith and substance” doctrine is founded on the recognition that it isin
practice impossible for a legidature to exercise its jurisdiction over a matter effectively
without incidentally affecting matters within the jurisdiction of another level of
government. For example, as Brun and Tremblay point out, it would be impossible for
Parliament to make effective lawsin relation to copyright without affecting property and
civil rights, or for provincial legislatures to make effective laws in relation to civil law
matters without incidentally affecting the status of foreign nationals (H. Brun and

G. Tremblay, Droit congtitutionnel (4th ed. 2002), at p. 451).

30 Also, some matters are by their very nature impossible to categorize under a
single head of power: they may have both provincial and federa aspects. Thus the fact
that a matter may for one purpose and in one aspect fall within federal jurisdiction does
not mean that it cannot, for another purpose and in another aspect, fall within provincia
competence: Hodge v. The Queen (1883), 9 App. Cas. 117 (P.C.), at p. 130; Bell
Canada v. Quebec (Commission de la santé et dela securitédu travail), [1988] 1 S.C.R.
749 (“Bell Canada (1988)”), at p. 765. The double aspect doctrine, asit is known, which
applies in the course of a pith and substance analysis, ensures that the policies of the
elected legidators of both levels of government are respected. A classic exampleisthat of

dangerousdriving: Parliament may make lawsinrelation to the* public order” aspect, and
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provincial legislaturesinrelation to its“ Property and Civil Rightsin the Province” aspect
(O’ Grady v. Sparling, [1960] S.C.R. 804). The double aspect doctrine recognizes that
both Parliament and the provincial legislatures can adopt valid legislation on a single
subject depending on the perspective from which the legislation is considered, that is,

depending on the various “aspects’ of the “matter” in question.

31 When problems resulting from incidental effects arise, it may often be possible
to resolve them by afirm application of the pith and substance analysis. The scale of the
aleged incidental effects may indeed put a law in a different light so as to place it in
another constitutiona head of power. The usud interpretation techniques of
constitutional interpretation, such as reading down, may then play a useful role in
determining on a case-by-case basiswhat falls exclusively to agiven level of government.

In this manner, the courtsincrementally define the scope of the relevant heads of power.
The flexible nature of the pith and substance analysis makes it perfectly suited to the

modern views of federalism in our constitutional jurisprudence.

32 That being said, it must also be acknowledged that, in certain circumstances,
the powers of one level of government must be protected against intrusions, even
incidental ones, by the other level. For this purpose, the courts have developed two
doctrines. The first, the doctrine of interjurisdictional immunity, recognizes that our
Congtitution is based on an allocation of exclusive powers to both levels of government,
not concurrent powers, although these powersare bound to interact in the realities of the
life of our Constitution. The second, the doctrine of federal paramountcy, recognizesthat
where laws of the federal and provincial levels comeinto conflict, there must be aruleto
resolve the impasse. Under our system, the federal law prevails. We will now discuss

these doctrines, beginning with interjurisdictional immunity.
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(2) The Doctrine of Interjurisdictional Immunity and its Sources

33 Interjurisdictional immunity is a doctrine of limited application, but its
existence is supported both textually and by the principles of federalism. The leading
modern formulation of the doctrine of interjurisdictional immunity is found in the
judgment of this Court in Bell Canada (1988) where Beetz J. wrote that “classes of
subject” in ss. 91 and 92 must be assured a “basic, minimum and unassailable content”
(p. 839) immune from the application of legislation enacted by the other level of
government. Immunity from such intrusion, Beetz J. observed in the context of afederal
undertaking, is
an integral and vital part of [Parliament’ 5] primary legislative authority over
federal undertakings. If thispower isexclusive, it is because the Congtitution,
which could have been different but is not, expressly specifies this to be the
case; and it is because this power is exclusive that it pre-empts that of the

legidatures both asto their legislation of general and specific application, inso
far as such laws affect a vital part of afedera undertaking. [p. 840]

34 The doctrineisrooted in referencesto “exclusivity” throughout ss. 91 and 92
of the Constitution Act, 1867. The opening paragraph of s. 91 refers to the “exclusve
[l]egidlative [a]uthority of the Parliament of Canada’ in relation to matters coming within
thelisted “classes of subjects’ including “Banking, Incorporation of Banks, andthelssue
of Paper Money” (s. 91(15)). If that authority is truly exclusive, the reasoning goes, it
cannot beinvaded by provincial legidation evenif thefederal power remainsunexercised.
“The abstinence of the Dominion Parliament from legislating to the full limit of its powers,
could not have the effect of transferring to any provincial legislature the legislative power

which had been assigned to the Dominion by s. 91 of the [Constitution Act, 1867]":
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Union Colliery Co. of British Columbia Ltd. v. Bryden, [1899] A.C. 580 (P.C.), at p.
588. Equally, s. 92 (headed “Exclusive Powers of Provincial Legidlatures’) isintroduced
by the words “1n each Province the L egislature may exclusively make Lawsinrelationto
Matters coming within the Classes of Subjects next herein-after enumerated”, including
“Property and Civil Rights in the Province’ (s. 92(13)) and “ Generdly all Matters of a
merely local or private Naturein the Province” (s. 92(16)). The notion of exclusivity and
the reciprocal notion of non-encroachment by one level of legidature on the field of
exclusve competence of the other gave rise to Lord Atkin's famous “watertight
compartments’ metaphor, where hewrote of Canadian federalismthat “[w]hilethe ship of
state now sails on larger ventures and into foreign waters she still retains the watertight
compartments which are an essential part of her original structure” (Attorney-General for
Canada v. Attorney-General for Ontario, [1937] A.C. 326 (P.C.), at p. 354). Itsmodern
application expresses a continuing concern about risk of erosion of provincial as well as
federal competences (Bell Canada (1988), at p. 766). At the same time, the doctrine of
interjurisdictional immunity seeks to avoid, when possible, situations of concurrency of
powers (Laskin C.J., in Natural Parents v. Superintendent of Child Welfare, [1976] 2
S.C.R. 751, at p. 764).

(3) The Dominant Tide of Constitutiona Interpretation Does Not Favour

Interjurisdictional |mmunity

35 Despite the efforts to find a proper role for the doctrine, the application of
interjurisdictional immunity has given rise to concerns by reason of its potential impact on
Canadian constitutional arrangements. Intheory, the doctrineisreciprocal: it appliesboth
to protect provincial heads of power and provincially regulated undertakingsfromfedera

encroachment, and to protect federal heads of power and federally regulated undertakings
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from provincial encroachment. However, it would appear that the jurisprudential
application of the doctrine has produced somewhat “asymmetricd” results. Itsapplication
to federal laws in order to avoid encroachment on provincial legislative authority has
often consisted of “reading down” the federal enactment or federa power without too
much doctrinal discussion, e.g., Attorney General of Canada v. Law Society of British
Columbia, [1982] 2 S.C.R. 307, Dominion Sores Ltd. v. The Queen, [1980] 1 S.C.R.
844, and Labatt Breweries of Canada Ltd. v. Attorney General of Canada, [1980] 1
S.C.R. 914. In genera, though, the doctrine has been invoked in favour of federa

immunity at the expense of provincial legislation: Hogg, at p. 15-34.

36 A view of federalism that puts greater emphasis on the legitimate interplay
between federa and provincial powerswas championed by the late Chief Justice Dickson,
who described the doctrine of interjurisdictional immunity as “not . . . particularly

compelling” (OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2, at p. 17):

The history of Canadian constitutional law has been to allow for afair amount
of interplay and indeed overlap between federal and provincial powers. It is
true that doctrineslike interjurisdictional and Crown immunity and concepts
like “watertight compartments’ qualify the extent of that interplay. But it
must be recognized that these doctrines and concepts have not been the
dominant tide of constitutional doctrines; rather they have been an undertow
against the strong pull of pith and substance, the aspect doctrine and, inrecent
years, avery restrained approach to concurrency and paramountcy issues. [p.

18]
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This statement was reproduced in Dickson C.J." s judgment (for a unanimous bench that

included Beetz J.) in General Motors, at p. 669.

37 The “dominant tide” finds its principled underpinning in the concern that a
court should favour, where possible, the ordinary operation of statutes enacted by both
levels of government. In the absence of conflicting enactments of the other level of
government, the Court should avoid blocking the application of measureswhich aretaken
to be enacted in furtherance of the public interest. Professor Paul Weiler wrote over 30

years ago that

the court should refuse to try to protect aleged, but as yet unoccupied,
enclaves of governmental power against the intrusions of another
representative legislature which hasventured into thearea. Instead, the court
should try to restrict itself to the lesser but still important role of interpreting
statutes of different jurisdictions in the same area, in order to avoid conflict,
and applying a doctrine of paramountcy in the few situations which are left.

(Paul C. Weller, “The Supreme Court and the Law of Canadian Federalism’
(1973), 23 U.T.L.J. 307, at p. 308.)

In our view, the sweeping immunity argued for by the banks in this appeal is
not acceptable in the Canadian federal structure. The argument exposes the dangers of
alowing the doctrine of interjurisdictional immunity to exceed its proper (and very
restricted) limit and to frustrate the application of the pith and substance analysis and of
the double aspect doctrine. The latter have the ability to resolve most problemsrelating
to thevalidity of the exercise of legislative powers under the heads of power applicableto

the activitiesin question.

39 It is not without interest that the present doctrine of interjurisdictional

immunity, which isthe result of along processof constitutional evolution, was originally
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developed in avery special context, namely to protect federally incorporated companies
from provincial legislation affecting the essence of the powers conferred on them as a
result of their incorporation (John Deere Plow Co. v. Wharton, [1915] A.C. 330 (P.C.);
Great West Saddlery Co. v. TheKing, [1921] 2 A.C. 91 (P.C.)). Since the creation of
corporationsby letters patent issued by the Crown constituted an exercise of the Crown’s
prerogative to create corporations, it would have seemed natural to the Privy Council to
extend the Crown’ simmunity to the entitiesit incorporated. Thus, to apply aprovince's
general statutesto these corporations could be conceived asinterfering with the exercise

of the prerogative of incorporation.

40 The doctrine of interjurisdictional immunity was subsequently applied to
protect “essential” parts of federal “undertakings’ (Attorney-General for Ontario v.
Winner, [1954] 4 D.L.R. 657 (P.C.); seeaso Toronto Corporation v. Bell Telephone Co.
of Canada, [1905] A.C. 52 (P.C.) (“Toronto Corporation™)). S$till later, the courts
resorted to interjurisdictional immunity to shield Aboriginal peoples and their landsfrom
provincial legislation of general application affecting certain aspects of their specia status
(Natural Parents; Derrickson v. Derrickson, [1986] 1 S.C.R. 285).

41 Thus, broadly speaking, the doctrine of interjurisdictional immunity was used
to protect that which makes certain works or undertakingsthings (e.g., Aboriginal lands)
or persons (e.g., Aborigina peoples and corporations created by the federal Crown)
specifically of federa jurisdiction. As Gonthier J. observed in Commission de transport
de la Communauté urbaine de Québec v. Canada (National Battlefields Commission),

[1990] 2 S.C.R. 838:



-39-

The immunity pertaining to federal status appliesto things or personsfalling

within federal jurisdiction, some specifically federal aspectsof whichwould be

affected by provincial legislation. Thisis so because these specifically federal

aspectsare anintegral part of federal jurisdiction over such things or persons

and thisjurisdiction is meant to be exclusive. [Emphasis added; p. 853.]

Of course, what is of specific federal interest may well be the federally regulated activity
itself rather than the identity of the participants. In Natural Parents, at p. 760, Laskin
C.J. observed:

It cannot be said therefore that because a provincial statute is generd in its

operation, in the sense that its terms are not expressly restricted to matters
within provincial competence, it may embrace matters within exclusivefedera

competence. . . . This is because to construe the provincial legislation to
embrace such activities would have it encroaching on an exclusive federd
legislative area.

(Cited with approval by Beetz J. in Bell Canada (1988), at p. 834)

In Ordon Estate v. Grail, [1998] 3 S.C.R. 437, in the course of considering federal
jurisdiction over maritime law, the Court acknowledged that the doctrine could potentialy
apply to all “activities” within Parliament’ s jurisdiction. See also McKay v. The Queen,
[1965] S.C.R. 798, where the issue was the applicability of a municipal sign law to a
federal activity, namely a federal election; OPSEU, Beetz J., at p. 30; and Scowby v.
Glendinning, [1986] 2 S.C.R. 226, La Forest J., at p. 257.

42 While the text and logic of our federal structure justifies the application of
interjurisdictional immunity to certain federal “activities’; nevertheless, a broad

application of the doctrineto “activities’ creates practical problems of application much



-40 -

greater than in the case of works or undertakings, things or persons, whose limits are
more readily defined. A broad application also appears inconsistent, as stated, with the
flexible federalism that the congtitutional doctrines of pith and substance, double aspect
and federa paramountcy are designed to promote. See F. Gélinas, “La doctrine des
immunités interjuridictionnelles dans le partage des compétences: ééments de
systématisation”, in Mélanges Jean Beetz (1995), 471, and Hogg, at para. 15.8(c). Itis
these doctrines that have proved to be most consistent with contemporary views of
Canadian federalism, which recognize that overlapping powersareunavoidable. Canadian
federalismisnot simply amatter of legalisms. The Constitution, though alega document,
serves as aframework for life and for political action within afederal state, in which the
courts have rightly observed the importance of co-operation among government actorsto

ensure that federalism operates flexibly.

43 Excessivereliance on the doctrine of interjurisdictiona immunity would cregte
serious uncertainty. It isbased on the attribution to every legidative head of power of a
“core” of indeterminate scope — difficult to define, except over time by means of judicia
interpretations triggered serendipitously on a case-by-case basis. The requirement to
develop an abstract definition of a“core” isnot compatible, generally speaking, with the
tradition of Canadian constitutiona interpretation, which favours an incremental
approach. While it is true that the enumerations of ss. 91 and 92 contain a number of
powers that are precise and not really open to discussion, other powers are far less
precise, such as those relating to the criminal law, trade and commerce and matters of a
local or private nature in a province. Since the time of Confederation, courts have
refrained from trying to define the possible scope of such powers in advance and for all
time: Citizen’sInsurance, at p. 109; John Deere Plow, at p. 339. For example, whilethe

courts have not eviscerated the federal trade and commerce power, they have, in
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interpreting it, sought to avoid draining of their content the provincial powers over civil
law and matters of a local or private nature. A generalized application of
interjurisdictional immunity related to “trade and commerce” would have led to an
atogether different and more rigid and centralized form of federalism. It was by
proceeding with caution on a case-by-case basis that the courts were gradually able to
define the content of the heads of power of Parliament and the legislatures, without
denying the unavoidable interplay between them, always having regard to the evolution of

the problems for which the division of legislative powers must now provide solutions.

44 Moreover, as stated, interjurisdictional immunity means that despite the
absence of law enacted at one level of government, the laws enacted by the other level
cannot have evenincidental effectsonthe so-called “core” of jurisdiction. Thisincreases
the risk of creating “legal vacuums’, asthis Court recognized in Law Society of British
Columbia v. Mangat, [2001] 3 S.C.R. 113, 2001 SCC 67, at para. 52. Generally

speaking, such “vacuums’ are not desirable.

45 Further, a broad use of the doctrine of interjurisdictional immunity runs the
risk of creating an unintentional centralizing tendency in constitutional interpretation. As
stated, this doctrine has in the past most often protected federal heads of power from
incidental intrusion by provincial legisatures. The “asymmetrical” application of
interjurisdictional immunity isincompatible with the flexibility and co-ordination required
by contemporary Canadian federalism. Commentators have noted that an extensive
application of this doctrine to protect federal heads of power and undertakings is both
unnecessary and “undesirable in a federation where so many laws for the protection of
workers, consumers and the environment (for example) are enacted and enforced at the

provincial level” (Hogg, at p. 15-30; see dso Weller, at p. 312; J. Leclair, “The Supreme
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Court of Canada s Understanding of Federalism: Efficiency at the Expense of Diversity”
(2003), 28 Queen’sL.J. 411). Theasymmetrical effect of interjurisdictional immunity can
also be seen as undermining the principles of subsidiarity, i.e. that decisions “are often
best [made] at a level of government that is not only effective, but also closest to the
citizens affected” (114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson
(Town), [2001] 2 S.C.R. 241, 2001 SCC 40, at para. 3).

46 Finaly, the doctrine would seem as a genera rule to be superfluous in that
Parliament can always, if it sees fit to do so, make its legislation sufficiently precise to
leave those subject to it with no doubt as to the residual or incidental application of
provincial legidation. Aswe shall see, sufficient confirmation of this can be found in the

history and operation of the doctrine of federal paramountcy.

47 For all these reasons, although the doctrine of interjurisdictional immunity has
aproper part to play in appropriate circumstances, we intend now to makeit clear that the
Court does not favour an intensive reliance on the doctrine, nor should we accept the
invitation of the appellants to turn it into a doctrine of first recourse in a division of

powers dispute.

D. A More Restricted Approach to Interjurisdictional Immunity

(1) Impairment Versus Affects

48 Even in situations where the doctrine of interjurisdictional immunity is

properly available, we must consider the level of the intrusion onthe “core” of the power
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of the other level of government which would trigger its application. In Bell Canada

(1988), Beetz J. wrote, at pp. 859-60:

In order for the inapplicahility of provincial legislation rule to be given
effect, it issufficient that the provincial statute which purportsto apply to the

federal undertaking affects avital or essential part of that undertaking without

necessarily going as far as impairing or paralyzing it. [Emphasis added.]

Our colleague Bastarache J. agrees with the substitution in Bell Canada (1988) of
“affects’ for “impairs’. He writes:
. . . the meaning of the word “affects’ should be interpreted as a kind of
middle ground between the perhaps overly vague or broad standard of
“touches on” and the older and overly restrictive standard of “sterilizes’ or
“impairs’. Without requiring complete paralysis of the core of the federa

power or the operations of the undertaking, the impact of the application of
the by-law must be sufficiently severe and serious to trigger immunity.

(British Columbia (Attorney General) v. Lafarge Canada Inc., 2007 SCC 23,

at para. 48)

With great respect, we cannot agree. We believe that the law asit stood prior to Bell
Canada (1988) better reflected our federal scheme. Inour opinion, it is not enough for
the provincial legislation simply to “affect” that which makes afederal subject or object of
rights specifically of federal jurisdiction. The difference between“affects” and “impairs’
isthat the former does not imply any adverse consequence whereas the latter does. The
shift in Bell Canada (1988) from “impairs’ to “affects’ is not consistent with the view
subsequently adopted in Mangat that “[t] he existence of a double aspect to the subject

matter . . . favoursthe application of the paramountcy doctrine rather than the doctrine of
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interjurisdictional immunity” (para. 52). Nor is the shift consistent with the earlier
application by Beetz J. himself of the “impairment” test in Dick v. The Queen, [1985] 2
S.C.R. 309, at pp. 323-24. It iswhen the adverse impact of alaw adopted by onelevel of
government increases in severity from “affecting” to “impairing” (without necessarily
“sterilizing” or “parayzing”) that the“core” competence of the other leve of government
(or the vital or essential part of an undertaking it duly constitutes) is placed in jeopardy,

and not before.

49 In Irmin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927,
Dickson C.J. and Lamer and Wilson JJ. observed in passing that a distinction could be
drawn between the direct application of provincial law (where the operative verb is
“affects’) and the indirect application (where the operative verb may still be “impairs’)
(p. 957). Thisfurther exercisein line drawing signalled ameasure of dissatisfaction with
the “affects’ test without doing anything about it. At this point, we should complete the
reassessment begun in Irwin Toy and hold that, in the absence of impairment,

interjurisdictional immunity does not apply.

(2) Identification of the “Basic, Minimum and Unassailable” Content of a

Legislative Power

50 One of the important contributions of Bell Canada (1988) was to limit the
scope of the doctrine to the “basic, minimum and unassalable content” (p. 839)
sometimesreferred to asthe “core” of the legidative power in question. (By “minimum”,
we understand that Beetz J. meant the minimum content necessary to make the power
effective for the purpose for which it was conferred.) This is necessary, according to

Beetz J., to give effect to what he called “the principle of federalism underlying the
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Canadian Congtitution” (p. 766). Thus, the success of the appellants’ argument in this
appeal depended in part on locating the promotion of “peace of mind” insurance a the
core of banking. For the reasons already discussed, and particularized below, we do not

believe that this aspect of the appellants’ argument can be sustained.

(3) The Vita or Essential Part of an Undertaking

51 In the exercise of their legidlative powers, federal and provincia legislators
bring into existence “undertakings’. The appellant banks are “federal undertakings’
constituted pursuant to the s. 91(15) banking power. In Bell Canada (1988), Beetz J.
spoke of interjurisdictiona immunity in relation to “essential and vital elements’ of such
undertakings (pp. 839, 859-60). In our view, some text writers and certainly the
appellants have been inclined to give too wide a scope to what should be considered “vital
or essential” to afederal undertaking. We believethat Beetz J. chose hiswords carefully
and intended to use “vital” in its ordinary grammatical sense of “[e]ssentia to the
existence of something; absolutely indispensable or necessary; extremely important,
crucial” (Shorter Oxford English Dictionary (5th ed. 2002), vol. 2, at p. 3548). The
word “essential” hasasimilar meaning, e.g. “[a] bsolutely indispensable or necessary” (vol.
1, a p. 860). The words “vital” and “essentia” were not randomly chosen. The
expression “vital part” was used as a limitation on the scope of interjurisdictional
immunity by Abbott J. in Reference re Industrial Relations and Disputes Investigation
Act, [1955] S.C.R. 529, at p. 592, and by Martland J. in Commission du salaire minimum
v. Bell Telephone Co. of Canada, [1966] S.C.R. 767 (“Bell Canada (1966)”), at p. 774.
Martland J. also referred to an “essential part of the operation of such an undertaking”, at
p. 777. What is “vital” or “essentid” is, by definition, not co-extensive with every

element of an undertaking incorporated federally or subject to federa regulation. Inthe
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case of federa undertakings, Beetz J. referred to a “genera rule’ that there is no
interjurisdictional immunity, provided that “the application of [the] provincia laws does

not bear up on those [federal] subjects in what makes them specifically of federal

jurisdiction” (Bell Canada (1988), at p. 762 (emphasisadded)). Inthepresent apped, for
example, the appellants’ argument inflates out of all proportion what could reasonably be
considered “vital or essential” to their banking undertaking. The promotion of “peace of
mind” insurance can hardly be considered “absolutely indispensable or necessary” to

banking activities unless such words are to be emptied of their ordinary meaning.

52 In thisrespect, following the sage common law adage that it iswiseto look at
what the courts do as distinguished from what they say, a useful approach to
understanding the limited scope of the doctrine of interjurisdictional immunity in respect
of undertakingsisto see how it has been applied to the facts. A comparison between Bell
Canada (1988) and the present case is instructive. In Bell Canada (1988), the Court
concluded that the application of a provincial Act respecting occupational health and
safety could not apply to afederal telephone undertaking because such application would
“enter directly and massively into the field of working conditionsand labour relations. . .
and . . . management and operation” of the federal utility (p. 798). Amongst other things,
the provincial Act would impose “a system of partial co-management of the undertaking
by theworkersand the employer” (p. 810), thereby regulating the federa undertakingina
manner not sanctioned by Parliament. To the same effect is Canadian National Railway
Co. v. Courtois, [1998] 1 S.C.R. 868, released concurrently with Bell Canada (1988),
where the same provincial Act was declared inapplicable to afederally regulated railway
(p. 890). Inthethird case of the 1988 trilogy, Alltrans ExpressLtd. v. British Columbia
(Workers Compensation Board), [1988] 1 S.C.R. 897, the Court held that the

preventative (as distinguished from compensatory) aspects of the B.C. provincia
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Workers Compensation Act could not apply to an interprovincial and internationa
trucking undertaking because to do so would intrude on the management of the federally
regulated undertaking, including the “B.C. Board’ s power to order an employer to close
down all or part of the place of employment to prevent injuries’ (p. 911). These cases
may usefully be contrasted with Canadian Pacific Railway Co. v. Corporation of the
Parish of Notre Dame de Bonsecours, [1899] A.C. 367 (P.C.), where it was held not to
be vital or essential for the federal government to regulate the clearance of trash and
debris from the ditch on the south side of the railway undertaking’s roadbed. (See also
Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 1028.) Yet it seems that clearing
debris from the roadbed is at least as essential to the operations of a rail service asis

selling optional “peace of mind” insurance to bank borrowers.

53 Nor do the other authorities relied on by the appellants, in our view, justify
their expansive view of the elements that are vital and essentia to their banking
operations. Itissimply not credible, in our view, to suggest that the promotion of “peace
of mind” insuranceis“ absolutely indispensable or necessary” to enable the banksto carry

out their undertakings in what makes them specifically of federal jurisdiction.

E. ThelInterjurisdictional Immunity Case Law Relied on by the Appellants

(1) The Federa Transportation Cases

54 The appellants rely on Greater Toronto Airports Authority v. Mississauga
(City) (2000), 50 O.R. (3d) 641 (C.A.), leave to appeal to S.C.C. refused, [2001] 1
S.C.R.ix, inwhichit was held that aneighbouring municipality could not impose itsland-

use development controls (and charges) on the planned expansion of terminal facilities at
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Toronto’s Pearson Airport. Of course interprovincial and international carriers have a
vital and essential interest in being able to land at an airport or having access to a safe
harbour. Aircraft cannot remain aloft indefinitely awaiting planning permisson from other
levels of government. This activity does not lend itself to overlapping regulation. See
Johannesson v. Rural Municipality of West &. Paul, [1952] S.C.R. 292, Re Orangeville
Airport Ltd. and Town of Caledon (1976), 66 D.L.R. (3d) 610 (Ont. C.A.), and
Venchiarutti v. Longhurst (1992), 8 O.R. (3d) 422 (C.A.). Equally, aprovincial law that
purported to regulate the access of its residents to banks would likely meet the same
constitutional objections as provincial lawsthat purported to regulate the collection and
discharge of international or interprovincial cargo and passengers. InWinner, the Judicia
Committee held that a provincial law which required a particular licence to be obtained
before a bus company operating an interprovincial and international bus service could
“embu[s] or debu[s]” passengerswould “destroy the efficacy” of the federal undertaking
(pp. 668 and 675). For aprovince to regulate that part of the undertaking would be to
usurp theregulatory function of the federal government. Accessto passengersand cargo,
in other words, was absolutely indispensable and necessary to the carriers viahility: seeto
the same effect Registrar of Motor Vehiclesv. Canadian American Transfer Ltd., [1972]
S.C.R. 811, and R. v. Toronto Magistrates, Ex Parte Tank Truck Transport Ltd., [1960]
O.R. 497 (H.C.J).

55 On the other hand, courts have consistently held that there is no vital or
essential federal interest that would justify holding transportation undertakings immune
fromthe rules of the road or legislation dealing with safety in the transportation industry.
See, e.g., R v. Greening (1992), 43 M.V.R. (2d) 53 (Ont. Ct. (Prov. Div.)); National
Battlefields Commission, at p. 860; R. v. TNT Canada Inc. (1986), 37 D.L.R. (4th) 297
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(Ont. C.A.), a p. 303. These cases, inour view, are more closely analogous to the facts

here.

56 In Construction Montcalm Inc. v. Minimum Wage Commission, [1979] 1
S.C.R. 754, the Court held that it was not vital or essential to the federal interest to
regulate the wages and working conditions of employees of an independent contractor
(not itself a federal undertaking) constructing an airport building. In Air Canada v.
Ontario (Liquor Control Board), [1997] 2 S.C.R. 581, provincial liquor laws were held
applicableto airlines because the sale of liquor was a benefit but not essential to theairline
undertaking. The same could be said of the relationship between the promotion of

insurance and the banking business.

(2) The Federal Communication Undertakings

57 Reference has already been made to the appellants’ reliance on Bell Canada
(1966) and Bell Canada (1988). One of the first cases to find a vaid provincial law
inapplicable to afederal undertaking was Toronto Corporation. The province purported
to authorize the municipality to regulate the construction of Bell's conduits, poles and
cables, but the court held that “no provincial legislature. . . iscompetent to interfere with
[Bell’s| operations, as authorized by . . . Parliament” (p. 57). Reference should be made
to Re Public Utilities Commission and Victoria Cablevision Ltd. (1965), 51 D.L.R. (2d)
716 (B.C.C.A.), to the same effect. The federal interest extends not only to the
management of the undertaking but also to ensuring that the undertaking can fulfill its
fundamental mandate “in what makes them specifically of federal jurisdiction” (Bell
Canada (1988), at p. 762). Unimpeded accessto conduits and poleswas, in other words,
absolutely indispensable and necessary to allow Bell to fulfill its federal mandate.
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58 These cases do not assist the gppellants. Alberta s insurance law does not
deny banks access to insurance as collateral. Just because banks require collateral does
not mean they must have an essential role as an insurance agent or promoter. Banks can
simply indicate their requirementsto the prospective borrower, and let the borrower find
itsowninsurance. Of course, profitsfrom the promotion of insurance support the bottom
line of banks just as advertising dollars support broadcasters, yet the Court found a
provincial law regulating advertising applicable to a company seeking to advertise on a
federal broadcast undertaking in Attorney-General of Quebec v. Kellogg's Co. of
Canada, [1978] 2 S.C.R. 211.

(3) TheMaritime Law Cases

59 The appellants rely on Ordon Estate, citing the proposition that maritime
negligence law is considered part of the unassailable core of Parliament’s exclusive

jurisdiction over navigation and shipping and this was in part

because of the intrinsically multi-jurisdictional nature of maritime matters,
particularly claims against vessels or those responsible for their operation.
This concern for uniformity is one reason, among others, why the application
of provincial statutes of general application to a maritime negligence claim

cannot be permitted. [para. 93]

We would have thought that in the case of insurance, the concern for uniformity favours
the provincial law so that all promoters of insurance within the province are subject to

uniform standards of marketing behaviour and fair practices.
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(4) Thelndian Cases

60 The appellantsrelied on certain observations about interjurisdictional immunity
in Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585, 2003
SCC 55, but of course the actual holding in that case was that notwithstanding exclusive
federd jurisdiction over “Indians, and Landsreserved for the Indians’, aprovincia Forest
Appeals Commission could properly consider guestions relating to aboriginal rights
arising in the execution of its valid provincial mandate respecting forestry resources. In
Kitkatla Band, our Court held that a provincial law relating to the preservation of heritage
objects applied because its application did not affect aboriginal rightsor title. These cases
further demonstrate that the Court has taken a strict view of the “basic, minimum and
unassailable content” of the federal power in relation to “Indians’ who are, in limited
respects, federal “persons’, and to that extent these cases undermine rather than advance

the banks argument.

61 In some cases, it istrue, the Court has found avital or essential federd interest
to justify federa exclusivity because of the special position of aborigina peoples in
Canadian society or, as Gonthier J. put it in the National Battlefields Commission case
mentioned earlier, “the fundamental federal responsibility for athing or person” (p. 853).
Thus, in Natural Parents, Laskin C.J. held the provincial Adoption Act to be ingpplicable
to Indian children on areserve because to compel the surrender of Indian childrento non-
Indian parents “would be to touch ‘Indianness, to strike at a relationship integral to a
matter outside of provincial competence” (pp. 760-61). Similarly, in Derrickson, the
Court held that the provisions of the British Columbia Family Relations Act dealing with

the division of family property were not applicable to lands reserved for Indians because
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“[t]heright to possession of lands on an Indian reserve is manifestly of the very essence of
the federal exclusive legislative power under s. 91(24) of the Constitution Act, 1867”
(p- 296). InPaul v. Paul, [1986] 1 S.C.R. 306, our Court held that provincial family law
could not govern disposition of the matrimonial home on areserve. Inthese cases, what
was at issue was relationships within I ndian families and reserve communities, mattersthat
could be consdered absolutely indispensable and essential to their cultural survival. On
the other hand, in Four B Manufacturing Ltd. v. United Garment Workers of America,
[1980] 1 S.C.R. 1031, this Court held that a non-Indian business on areserve that was
partly owned and operated by Indians (but not the band) was subject to provincial labour
regulation. The Court could not discern a need for federal exclusivity in a matter so
remote from its special responsibilities for aboriginal peoples. In other words, in their
federal aspect (“Indianness’), Indian people are governed by federal law exclusively, but
in their activities as citizens of a province, they remain subject to provincial laws of

general application. Asit iswith Indians, so it must be with chartered banks.

(5) The Management of Federa Institutions

62 The cases relied upon by the appellants dealing with the management of
federal undertakings, including the 1988 trilogy, belong in fact to a broader line of cases
dealing with federd institutions, where management has been considered an absolutely
indispensable and necessary element of federal jurisdiction. Theseinclude thepost office:
Reference re Minimum Wage Act of Saskatchewan, [1948] S.C.R. 248 (province cannot
fix wages of postal employees); Letter Carriers Union of Canada v. Canadian Union of
Postal Workers, [1975] 1 S.C.R. 178 (province cannot regulate labour relations in the
post office); and the RCMP: Attorney General of Quebec v. Attorney General of Canada,

[1979] 1 S.C.R. 218 (circumscribing a provincial public enquiry because “no provincial
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authority may intrude into its management” (p. 242)), and Attorney General of Albertav.
Putnam, [1981] 2 S.C.R. 267 (holding inapplicable a provincial police complaints
procedure). Yet RCMP officers are obliged to observe, for example, provincial highway
traffic laws. Such laws do not affect the core of “what they do and what they are” that is
specificaly of federal interest.

63 Viewed inthislarger context, it seems evident that the 1988 trilogy, focussed
as it is on management, cannot be read as broadly as the appellant banks urge. The
optional sale of borrowers “peace of mind” insurance is not connected to a “basic,
minimum and unassailable element” of the federal banking power or a“vital” part of the

banking undertaking of the appellant banks.

(6) The Regulation of Federa Companies and Undertakings

64 The respondent, for its part, relied on Canadian Indemnity. In that case,
British Columbia had introduced a universal compulsory automobile insurance planto be
administered by the Insurance Corporation of British Columbia to the excluson of the
appellants who were insurance companies incorporated federally or abroad. The Court
held that “[t]he fact that a federally-incorporated company has, by federa legislation,
derived existence as a lega person, with desgnated powers, does not mean that it is
thereby exempted from the operation of such provincial regulation” (p. 519). In the
present case, of course, the exclusive federal power isinrelation to “banking” aswell as

“the incorporation of banks’.
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65 Asto what constitutes* banking”, however, the Court hastaken the view that
it does not include “every transaction coming within the legitimate business of a banker”

because taken literally such a definition

would then mean for instance that the borrowing of money or the lending of
money, with or without security, which come[s] within the legitimate busness
of agreat many other types of institutions as well as of individuals, would, in
every respect, fall under the exclusive legislative competence of Parliament.
Such aresult was never intended.

(Canadian Pioneer Management, at p. 468, per Beetz J.)
This observation takes on particular relevance here. Section 409(2) of the Bank Act

providesthat “[f]or greater certainty, the business of banking includes (a) providing any

financial service”. The appellants cannot plausibly argue that banks are immune from
provincial laws of general application inrelation to “any” financial service, asthiswould
not only render inapplicable elements of the Insurance Act but potentially render
inapplicable provincial laws relating to mortgages, securities and many other “services’ as

well.

66 Of greater relevance to the present appeal isthe line of casesthat have applied
provincial environmental law to federal entities engaged in activitiesregulated federally.
In Ontario v. Canadian Pacific, the federally regulated railway was held to be subject to
the Ontario Environmental Protection Act with respect to smoke it caused by burning
dead grass along its right-of-way, despite the fact that the fires were set by the railway
company to comply with the federal Railway Act. The Ontario Court of Appeal held that
the principle of interjurisdictional immunity did not apply (see (1993), 13 O.R. (3d) 389),
and an appeal to this Court was unanimously dismissed with brief reasons. In TNT
Canada, an interprovincia trucking company was held bound by provincial regulations

governing the carriage of PCB waste. As Mackinnon A.C.J.O. observed, at p. 303:
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In the same way that the province can regulate speed limits and the
mechanical conditions of vehicles on the roads of the province for the
protection and safety of other highway users, it can set conditions for the
carriage of particular toxic substances within the province, provided that the
conditionsdo not interferein any substantial way with the carrier’ sgeneral or
particular carriage of goods, and are not in conflict either directly or indirectly
with federal legidlation in the field.

(7) Conclusion
67 In our view, the above review of the case law cited by the appellantsand other
parties and interveners shows that not only should the doctrine of interjurisdictiond
immunity be applied with restraint, but with rare exceptions it has been so applied.
Although the doctrine is in principle applicable to all federal and provincial heads of
legidlative authority, the case law demonstrates that its natural area of operation is in
relation to those heads of legidative authority that confer on Parliament power over
enumerated federal things, people, works or undertakings. In most cases, a pith and
substance analysis and the application of the doctrine of paramountcy have resolved

difficulties in a satisfactory manner.

68 We turn, then, to the second branch of the appellants' argument, namely that
they are relieved of compliance with provincial insurance regulations by the doctrine of

federal paramountcy.

F. Doctrine of Federal Paramountcy

69 According to the doctrine of federa paramountcy, when the operational

effects of provincial legislation are incompatible with federal legislation, the federal

legislation must prevail and the provincial legislation isrendered inoperative to the extent
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of the incompatibility. The doctrine applies not only to cases in which the provincia
legislature has legislated pursuant to its ancillary power to trench on an area of federa
jurisdiction, but also to situationsin which the provincial legidature actswithinits primary
powers, and Parliament pursuant to its ancillary powers. This doctrine is much better
suited to contemporary Canadian federalism than is the doctrine of interjurisdictional
immunity, as this Court has expressly acknowledged in the “double aspect” cases

(Mangat, at para. 52).

70 Of course, the main difficulty consists in determining the degree of
incompatibility needed to trigger the application of the doctrine of federal paramountcy.
The answer the courts give to this question has become one of capital importance for the
development of Canadian federalism. To interpret incompatibility broadly hasthe effect
of expanding the powers of the central government, whereas a narrower interpretation

tends to give provincial governments more latitude.

71 In developing its approach, this Court, despite the problems occasionally
caused by certain relevant aspects of its case law, has shown a prudent measure of
restraint in proposing strict tests: General Motors, at p. 669. In Multiple AccessLtd. v.
McCutcheon, [1982] 2 S.C.R. 161, the Court defined the fundamental test for
determining whether there is sufficient incompatibility to trigger the application of the

doctrine of federal paramountcy. Dickson J. stated:

In principle, there would seem to be no good reasonsto speak of paramountcy
and preclusion except where thereis actual conflict in operation as where one

enactment says “yes’ and the other says “no”; “the same citizens are being
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told to do inconsistent things’; compliance with one is defiance of the other.

[p. 191]

72 Thus, according to this test, the mere existence of a duplication of norms at
the federa and provincial levels does not in itself constitute a degree of incompatibility
capable of triggering the application of the doctrine. Moreover, aprovincia law may in
principle add requirements that supplement the requirements of federal legislation
(114957 Canada Ltée (Spraytech, Société d arrosage). In both cases, thelaws canapply

concurrently, and citizens can comply with either of them without violating the other.

73 Nevertheless, there will be cases in which imposing an obligation to comply
with provincial legislation would in effect frustrate the purpose of a federa law even
though it did not entail a direct violation of the federa law’s provisions. The Court
recognized this in Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, in noting that
Parliament’ s “intent” must also be taken into account in the analysis of incompatibility.
The Court thus acknowledged that the impossibility of complying with two enactmentsis
not the sole sign of incompatibility. Thefact that aprovincia law isincompatiblewiththe
purpose of afederal law will also be sufficient to trigger the application of the doctrine of
federal paramountcy. This point was recently reaffirmed in Mangat and in Rothmans,

Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13.

74 That being said, care must be taken not to give too broad a scope to Hall,
Mangat and Rothmans. The Court has never given any indication that it intended, in
those cases, to reverse its previous decisions and adopt the “occupied field” test it had
clearly rejected in O’ Grady in 1960. Thefact that Parliament haslegidated inrespect of a

matter does not lead to the presumption that in so doing it intended to rule out any
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possible provincial action in respect of that subject. As this Court recently stated, “to
impute to Parliament such an intention to ‘ occup[y] thefield’ inthe absence of very clear
statutory language to that effect would be to stray from the path of judicia restraint in
guestions of paramountcy that this Court hastaken since at least O’ Grady” (Rothmans, at

para. 21).

75 An incompatible federal legidative intent must be established by the party
relying onit, and the courts must never lose sight of the fundamental rule of congtitutional
interpretation that, “[w]hen a federa statute can be properly interpreted so as not to
interfere with aprovincial statute, such an interpretation isto be applied in preference to
another applicable construction which would bring about a conflict between the two
statutes’ (Attorney General of Canada v. Law Society of British Columbia, at p. 356).
To sum up, the onus is on the party relying on the doctrine of federal paramountcy to
demondtrate that the federal and provincial laws are in fact incompatible by establishing
either that it isimpossible to comply with both laws or that to apply the provincia law

would frustrate the purpose of the federal law.

G. Order of Application of the Constitutional Doctrines

76 Theabovereview of congtitutional doctrinesinevitably raises questionsabout
the logical order inwhich they should be applied. It would be difficult to avoid beginning
with the “ pith and substance” analysis, which servesto determine whether the legislation
inquestionisinfact valid. The other two doctrines serve merely to determine whether a

valid law is applicable or operative in specific circumstances.
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77 Although our colleague Bastarache J. takes a different view on thispoint, we
do not think it appropriate to always begin by considering the doctrine of
interjurisdictional immunity. To do so could mirethe Court in arather abstract discussion
of “cores’ and “vital and essential” parts to little practical effect. As we have dready
noted, interjurisdictional immunity is of limited application and should in general be
reserved for situations aready covered by precedent. Thismeans, in practice, that it will
be largely reserved for those heads of power that deal with federal things, persons or
undertakings, or where in the past its application has been consdered absolutely
indispensable or necessary to enable Parliament or aprovincial legislature to achieve the
purpose for which exclusive legislative jurisdiction was conferred, as discerned fromthe
constitutional division of powers as a whole, or what is absolutely indispensable or
necessary to enable an undertaking to carry out its mandate in what makes it specifically
of federal (or provincial) jurisdiction. 1f acase can be resolved by the application of apith
and substance analysis, and federal paramountcy where necessary, it would be preferable

to take that approach, as this Court did in Mangat.

78 In the result, while in theory a consideration of interjurisdictional immunity is
apt for consideration after the pith and substance analysis, in practice the absence of prior
case law favouring its application to the subject matter at hand will generaly justify a

court proceeding directly to the consideration of federal paramountcy.

H. Application to the Facts of this Case

79 Whilethe particular factual elements of this case have aready been canvassed

for the purpose of the legal analysis, we will address them in greater depth out of respect

for the detailed arguments of the parties.
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(1) ThePith and Substance of the Albertalnsurance Act Relatesto Property

and Civil Rightsin the Province

80 The Alberta Insurance Act is a valid law. As the banks acknowledge, the
business of insurance in general falls within the authority of the provinces as a matter of
property and civil rights. See, e.g., Parsons and Canadian Pioneer Management. As
noted earlier, afederally incorporated company remains subject to provincia regulationin
respect of itsinsurance business: Canadian Indemnity. The banks say however that the
promotion of their eight lines of “authorized” insurance products is integral to their

lending practices, and thus to banking, which is a federally regulated activity.

81 Nevertheless, banks, as such, are not exempt from provincial law. InBank of
Toronto v. Lambe, as mentioned earlier, it was held that the bank was subject to a
provincial tax aimed at banks. In Gregory Co. v. Imperial Bank of Canada, [1960] C.S.
204, it was held by the Quebec Superior Court that a bank is subject to provincia
securities laws.  Accordingly, the mere fact that the banks now participate in the
promotion of insurance does not change the essential nature of the insurance activity,

which remains a matter generally falling within provincial jurisdiction.

82 In thisrespect, the banks' argument is also that while insurance is generally a
provincial matter, when used as collateral for bank loans, credit-related insurance is
“integrated” into banking in the same way that negligence law was held to be “integral”
to shipping and navigationin Ordon Estate. Thisintegration contention failson thefacts,

as discussed here.
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(2) The onus lies on the proponent of interjurisdictional immunity on the
facts of a particular case to demonstrate that credit-related insurance is
part of the basic, minimum and unassailable content of the banking

ower.

83 The purpose of alocating “Banking, I ncorporation of Banks and the | ssue of
Paper Money” to Parliament under s. 91(15) of the Congtitution Act, 1867 wasto create
an orderly and uniform financial system, subject to exclusive federa jurisdiction and
control in contrast to aregionalized banking system which in “[t]he years preceding the
Canadian Confederation were characterized in the United States by * achaotic eraof wild-
cat state banking’” (P. N. McDonald, “The B.N.A. Act and the Near Banks. A Case
Study In Federalism” (1972), 10 Alta. L. Rev. 155, at p. 156; B. Laskin, Canadian
Congtitutional Law: Cases, Text and Noteson Distribution of Legislative Power (3rd ed.
1969), at p. 603).

84 At least in part, the importance of nationa control was because of “the
peculiar status of bankers [as financial intermediaries], their importance at the centre of
the financial community [and] the expectation of the public that it can grant themimplicit
and utmost confidence” (Canadian Pioneer Management, at p. 461). In 1914, the High

Court of Australia said:

The essentia characteristics of the business of banking . . . may be described
asthe collection of money by receiving deposits upon on loan, repayable when
and as expressly or impliedly agreed upon, and the utilization of the money so
collected by lending it again in such sums as are required. . . .

(Commissioners of the Sate Savings Bank of Victoria v. Permewan Wright &

Co. (1914), 19 C.L.R. 457, a p. 471)
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85 It is unnecessary, for present purposes, to delve deeply into the notoriously
difficult task of defining banking. It includes the incorporation of banks. It certainly
includes, as the banks argue, the securing of loans by appropriate collateral. At issueis
the difference between requiring collateral (a banking activity) and promoting the
acquisition of a certain type of product (e.g. insurance) that could then be used as
collateral. The respondent, for its part, complains that the appellants’ argument would
render the “basic, minimum and unassailable” content of the banking power more or less
co-extensive with what bankers are authorized to do. There isno doubt that banking is
crucial to the economy and that even the basic, minimum and unassailable content of the
exclusive power conferred on Parliament in this regard must not be given a cramped
interpretation. Banks are ingtitutions of great importance. The federa authorities
monitor all aspects of their activities to ensure that they remain safely solvent and that
they do not abuse their privileged position as takers of deposits and granters of credit.
Courts have recognized that in its regulation of banks, Parliament may well trench on
matters that would otherwise lie within provincia jurisdiction such as property and civil
rightsin the province, including insurance. Asearly as 1894, it was held that the federa
banking power allowed Parliament to confer upon abank privilegeswhich had “the effect
of modifying civil rightsin the province” (Tennant, at p. 47). (Seealso Attorney-General
for Alberta v. Attorney-General for Canada, [1947] A.C. 503 (P.C.), and Bank of
Montreal v. Hall, at pp. 132-33.) Such considerations, however, should not lead to
confusion between the scope of the federal power and its basic, minimumand unassailable

content.

(3) Credit-related insuranceisnot avital or essential element of the banking

undertaking
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86 The appellants rely on Turgeon v. Dominion Bank, [1930] S.C.R. 67, for the
proposition that when a bank takes insurance as security for aloan, it is engaged in the
business of banking. But that too is not theissue. The question is whether the bank in
promoting optional insurance is engaged in an activity vital or essential to banking. The

answer, as found by the courts in Alberta, isno. We agree with that conclusion.

87 The appellants rely on the decision in their favour by the British Columbia
Court of Appeal in Bank of Nova Scotia v. British Columbia (Superintendent of
Financial Institutions) (2003), 11 B.C.L.R. (4th) 206 (“Optima” case), leaveto apped to
S.C.C. refused, [2003] 3 S.C.R. viii. That case dealt with the sale by atelemarketer of
Scotia Visa Balance Insurance. The question was whether the telemarketers could be

required by provincial law to obtain aprovincia licence. TheB.C. Court of Appeal held:

A provincial licensing regime which allows the province to say who gets a

licence and under what conditions, and which could prevent the bank from

obtaining security in a certain way, would affect a vital part of a federd

enterprise. . . . [I]t issufficient to say that the taking of security generally isa

core aspect of the banking power. [Emphasis added; paras. 90-91.]

88 Inthisappeal, aswell, the appellants centred their argument on the provincial
licensing requirement. However if, as we conclude, the promotion of insurance is not
vital or essentia to the banking activity, there is no reason why the banks should be
shielded from the consequences of non-compliance with the provincid InsuranceAct. Ifa
bank were to misrepresent the amount of a policy premium, or wrongfully disclose
confidential information to third parties, or engage in other market practices considered

by the Alberta Legidature to be unfair, there is no reason why it should escape the
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regulatory disciplineto which all other promoters of insurance in the province are subject.

Of coursg, if the Minister should single out banks for discriminatory treatment, the banks
would have recourseto judicial review in the ordinary way. (We note parenthetically, as
much stress was laid by the appellants on the refusal by this Court of leave to appeal the
Optima case, that refusal of leave should not be taken to indicate agreement with the
judgment sought to be appealed, from any more than the grant of leave can be taken to
indicate disagreement. In the leave process, the Court does not hear or adjudicate acase
on the merits. The notation “leaveto appeal to S.C.C. refused” isinserted in law reports

for editorial convenience.)

89 The appellants also then rely on this Court’ s holding in Bank of Montreal v.
Hall in which it was held

... beyond dispute that the federal banking power empowers Parliament to
create an innovative form of financing and to define, in a comprehensive and
exclusive manner, the rights and obligations of borrower and lender pursuant

to that interest. [p. 150]

However, it must be repeated that just because Parliament can createinnovative formsfor
financing does not mean that s. 91(15) grants Parliament exclusive authority to regulate
their promotion. If provincial legisiation were held to be inapplicable to all forms of
security held as collateral by banks, then the application of provincia legislation such as
the Personal Property Security Act, R.S.A. 2000, c. P-7 (“PP3A”), would also be in
jeopardy. The appellants claimthat the Insurance Act differsfromthe PPSA because the
Insurance Act may lead to aprohibition of the activity (promoting insurance), whereasthe

PPSA deals only with howthe creditor realizes on a security. However, the Insurance Act
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doesnot prohibit the promotion of insurance any more than the PPSA prohibitsredlization
onasecurity provision. Inboth cases, compliance with provincial rulesis a pre-condition
to obtaining the benefit of the statute. The rigid demarcation sought by the banks
between federa and provincial regulations would not only risk alegal vacuum, but deny
to lawmakers at both levels of government the flexibility to carry out their respective

responsibilities.

90 Other circumstances of this case, some of them previously noted, also support

the rejection of the appellants’ position by the courts in Alberta.

91 First, while s. 416(1) of the Bank Act allows bank corporationsto engage in
some insurance activities, it recognizes insurance as a business separate from banking.

Section 416(1) reads: “A bank shall not undertake the business of insurance except to the

extent permitted by thisAct or theregulations.” Parliament itself appears not to consider
the promotion of insurance to be “the business of banking”. While Parliament cannot
unilaterally define the scope of its powers, the fact isthat Parliament has always treated

insurance and banking as distinct and continues to do so.

92 Second, on the facts, the insurance promoted by the banks is not mandatory,
can be cancelled at any time by the customer and is often not promoted until after theloan
agreement has been findlized. The banks themselves therefore do not consider the
insuranceto bevital to their credit granting since apart from high-ratio s. 418 mortgages,
the loan agreement is not, in practice, made contingent on obtaining insurance, as found
by the trial judge. This s to be contrasted with mandatory mortgage insurance. As

Berger JA. observed:
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[M]andatory loan insurance is not promoted by the bank, is not optional,
generates no fee for the bank, is a part of the credit granting decision, and
cannot be cancelled without defaulting on the loan. The authorized types of

insurance are to the opposite effect on all these points. [para. 129]

93 Third, theinsurance at issue isonly loosely connected to the eventual payment
of the debt. Thetriggering event for the “personal calamity” insuranceis not default on
the loan but rather an event in the life of the insurer. Asthetrial judge rightly noted, no
prudent banker would extend credit if repayment was only guaranteed by a catastrophic
event in the debtor’s life. Further, some of the life insurance coverage is terminated by
default on the loan payments, which makes the insurance worthless to the bankswhenit is

most needed to ensure repayment of the loan.

94 Fourth, the banks operate their insurance business as a separate profit centre
completely distinct from their banking operations. Promotion of insurance may be a
significant source of profit for banks and may enhance their competitive edge, but
commercial convenience does not transform the promotion of insurance into a core

banking activity.

95 Fifth, the appellants contend that the promotion of insurance helpsreducetheir
overall portfolio risk. However, the evidence showsthat loans are secured in other ways
and then insuranceis offered so that the bank need not resort to that security. The banks
evidence of the number of customers who carry insurance (or the value of the loans
insured) is not helpful because most of those loans are secured by other means. Section

416 of the Bank Act does not lay out a manner in which the banks may realize on
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collateral (asinHall) but merely allows the banks to promote an insurance product which

they do for profit.

96 Thebanks' final argument isthat the promotion of insuranceisvital to banking
because it provides a means of realizing on a debt without having to enforce security in
times of customer distress. However, as pointed out by thetrial judge, thisisamatter of
customer relations and retention, which is no more or less important to the business of

banking than it is to any other.

97 As the congtitutional questions stated in this case are expressly limited to
“authorized type of insurance” and * personal accident insurance”, thisopinionisnot to be
taken to deal with constitutional issuesthat may arise in relation to mandatory mortgage
insurance.

(4) Federa Paramountcy Does Not Apply on the Facts of this Case

98 Thebanks' aternative argument isthat if the provincia law isapplicableto the
promotion of insurance by banks, it is nevertheless rendered inoperative by virtue of the
doctrine of paramountcy. They argue that the federa Bank Act authorizes the banks to
promote insurance, subject to enumerated restrictions, and that these enactments are
comprehensive and paramount over those of the province. In our view, neither
operational incompatibility nor the frustration of afederal purpose have been made out.

(@) No Operational Incompatibility

99 Since 2000, the banks have been promoting insurance in Alberta while
complying with both the federal Bank Act and the provincial Insurance Act. All of the

appellants presently hold the provincial restricted certificates of authority and areactively
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promoting insurance in Alberta. It cannot be said, in the words of Dickson J., that one
enactment says “yes’ and the other says“no”; or that compliance with one is defiance of

the other: Multiple Access, at p. 191.

100 The appellants say there is conflict between s. 416(2) of the Bank Act, which
prohibits banksfrom acting as“agents’, and the provincial Insurance Act which requires
the banks to hold a “restricted insurance agent’ s certificate” (s. 454(1)). However, it is
apparent that the term “agent” is not used in the same sense in the two enactments. The
term*“agent” inthe Bank Act is undefined and bears the common law meaning of aperson
who can legally bind hisor her principal. Thisthe bankscannot do. They cannot bind an
insurance underwriter. They merely “promote” insurance. By contrast, the term
“Insurance agent” is adefined termin the provincial Insurance Act and includes aperson
“who, for compensation, . . . solicits insurance on behalf of an insurer, insured or
potential insured” (s. 1). Accordingly, the banks may properly act as an insurance agent
within the meaning of the provincia Insurance Act by promoting (soliciting) insurance
and transmitting applications without binding the insurer or potential insured within the
prohibition of the Bank Act. Thisisnot acasewherethe provincial law prohibitswhat the

federal law permits.

(b) No Frustration of Federal Purpose

101 A classic example of a provincial law that frustrates a federa purpose is
Mangat. Inthat case, the provincia prohibition against non-lawyers appearing before a
tribunal for afeewould, if applied, frustrate Parliament’ sintention to enable non-lawyers
to appear before immigration proceedings so as to promote hearings that are informal,

accessible and expeditious.
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102 Thebanks argue that the Bank Act and itsIBRs are similar to the legislationin
Mangat and should be taken to express Parliament’s intent that its regulations are

exhaustive. However, thisis not borne out by the record.

103 Here, as in Rothmans, the federal legislation is permissive. Section 416(1)

provides that “[a] bank shall not undertake the business of insurance except to the extent

permitted by this Act or the regulations’. This formulation bears some similarity to the
law under consideration in Spraytech which held the federal law controlling pesticidesto
be “permissive, rather than exhaustive” (para. 35). Parliament did not intend to fully
regulate pesticide use, nor was its purpose to authorize their use. The federal pesticide
legidation itself envisioned the existence of complementary municipal by-laws; see paras.
40 and 42. Similarly, the federal legislation at issue in this case, while permitting the
banks to promote authorized insurance, contains references that assume the relevant

provincial law to be applicable. Section 7(2) of the IBRs reads:

(2)  Notwithstanding subsection (1) and section 6, a bank may
exclude from a promotion referred to in paragraph (1)(e) or 6(b) persons

(@ in respect of whom the promotion would contravene an Act of
Parliament or of the legislature of a province. . .

104 The relevant legislative history may be used to shed light on Parliament’s
object and purpose in passing the 1991 amendment. As stated by Mcintyre J. in
Reference re Upper Churchill Water Rights Reverson Act, [1984] 1 S.C.R. 297, in

constitutional cases, “extrinsic evidence may be considered to ascertain not only the
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operation and effect of the impugned legidlation but its true object and purpose as well”

(p. 318).

105 Here the relevant legidative record begins with the 1985 Department of
Finance Green Paper, The Regulation of Canadian Financial Institutions. Proposalsfor
Discussion (at pp. 84-85). While the sale of insurance by banks was not discussed in
detail, the Green Paper did endorse the concept of alevel playing field for all participants
selling a particular product. The Senate Standing Committee responding to the Green
Paper agreed, and also recommended alevel playing field such that no institution would
obtain acompetitive advantage asaresult of being subject to a different regulatory regime
than its competitors (Towards a More Competitive Financial Environment (1986),

Sixteenth Report of the Standing Committee, at p. 64).

106 Because of the extent of the reforms eventually enacted in 1991, it wasagreed
that areview of the changes would occur in five years. Thereview of the Task Force on
the Future of the Canadian Financial Services Sector, Change Challenge Opportunity
(1998) (“MacKay Task Force”) postdates the enactment of the 1991 amendments. For
that reason, it isnot entitled to much weight, but it does represent aconsidered after-the-
fact statement by some Parliamentarians of their legidative purpose. To that extent, it
provides some after-the-fact confirmation of the respondent’s position. The MacKay

Task Force discussed the role of provincial regulation and stated

. . . that employees of deposit-taking institutions engaged in the sale of
insurance should comply with applicable provincial requirements with respect
to the education and licensing of insurance salespersons, so long as such
requirements are non-discriminatory. [Emphasis added.]
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(Mackay Task Force, Background Paper No. 2, Organizational Flexibility for
Financial Institutions: A Framework to Enhance Competition (1998), at
p. 93)

A statement in the final report of the Mackay Task Force specifically addressed licences
such asthe Alberta s restricted insurance agent’ s certificate of authority:

19)  Employees of deposit-taking institutionswho are engaged inthe

sale of insurance should comply with applicable provincial requirementswith

respect to the education and licensing of insurance salespersons, so long as
such requirements are non-discriminatory.

(MacKay Task Force, Report, Recommendation 19, p. 197)

107 The House of Commons Standing Committee on Finance considered the
MacKay Task Force Report and agreed with this proposition: “Those selling insurance
products must be licensed and meet all of the qualifications that are required of others
selling similar products’ (The Future Sarts Now:. A Study on the Financial Services
Sector in Canada (1998), p. 130).

108 We do not place much weight on the post-enactment activities in Parliament.
The intention of the 1991 amendments is clear on their face. The appellants argue that
Parliament intended to create a unified nationa “banking” scheme for the promotion of
insurance, but there is nothing in the record to support such a conclusion.
Parliamentarians were concerned as early as 1985 to maintain alevel playing field among
all financial service providers participating in the same business. To hold the banks
immune from provincial market conduct regulation would give them a privileged postion

in the marketplace. Every indication is that Parliament wished to avoid this result.
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109 These reasons focus, as did those of Hunt J.A., on the banks arguments on
paramountcy related to the provincial requirement of licences and the alleged conflict in
the definition of agent. Other more specific conflicts were argued before the trial judge,
and rejected by him. Those objections were not carried forward in the Court of Apped or
thisCourt. Should anissuearise in future with respect to a conflict not dealt with here or
in the reasons of the courts below, it would, of course, be open to the banks to pursue a

paramountcy argument on the basis of the facts as they may then appear.

VIl. Conclusion

110 For these reasons, we would dismiss the appeal with costs and answer the

constitutiona questions as follows:

1. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, and the regulations
made thereunder, inwhole or in part, constitutionally inapplicable to the
promotion by banks of an “authorized type of insurance” or “personal
accident insurance” as defined in the Insurance Business (Banks and
Bank Holding Companies) Regulations, SOR/92-330, by reason of the
doctrine of interjurisdictional immunity?

Answer: No.

2. Are Alberta's Insurance Act, R.S.A. 2000, c. I-3, and the regulations
made thereunder, in whole or in part, constitutionally inoperative in
relation to the promotion by banks of an “authorized type of insurance”
or “persona accident insurance” as defined in the Insurance Business
(Banks and Bank Holding Companies) Regulations, SOR/92-330, by
reason of the doctrine of federal legislative paramountcy?

Answer: No.

The following are the reasons delivered by
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BASTARACHE J. —

111 | have read the reasons of Justices Binnie and LeBel and concur inthe result.
| disagree, however, with their approach to the doctrine of interjurisdictional immunity
and with their appreciation of the doctrine within the general methodological approachto
division of powers questions. Inmy view, their approach severely restricts the doctrine
and that is unwarranted. As discussed in my reasons in British Columbia (Attorney
General) v. Lafarge Canada Inc., 2007 SCC 23, there is both adoctrinal and a practical
need to conservethe doctrine of interjurisdictional immunity (seeparas. 10-16). Thoughl
will not revisit in detail my defence of the doctrine, | notethat in Lafarge| did addressthe
serious concern that the doctrine unnecessarily and unfairly creates a much wider scope
for centralization of federal power at the expense of the principles of federalism and
regionalism. | concluded that the best way to address this concern was to clarify the
meaning of “affects’ inthe “affectsavital part” test to require asufficiently severeimpact
by the impugned provincial law onthe core of afederal head of legislative power in order
to justify a finding of immunity (para. 17). In my view, this approach promotes an
incremental development of the doctrine, avoids asignificant departure fromthis Court’s
recent jurisprudence in this area and is better adapted to the practical needs that must
aways concern us in constitutional matters. Thus, | propose to resolve this case
according to the principles and approach | set down in Lafarge. For this purpose, | do,

however, accept thefactsas stated by Binnieand LeBel JJ. in paras. 5-11 of their reasons.

1. The Correct Methodologica Approach

112 The starting point of my anaysis in Lafarge was to set out the proper

methodological approach to division of powers questions. As | noted at para. 10, all
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constitutional legal challengesto legidation should follow the same pattern. Firg, thepith
and substance of the provincial statutory provisions and the federa statutory provisions
should be examined to ensure that they are both validly enacted laws and to determinethe
nature of the overlap, if any, between them. Second, the applicability of the provincial
law to the federal undertaking or matter in question must be resolved with reference to
the doctrine of interjurisdictional immunity. Third, only if both the provincial law and the
federal law have been found to be valid pieces of legislation, and only if the provincia law
is found to be applicable to the federal matter in question, then both statutes must be
compared to determine whether the overlap between them constitutes a “conflict”

sufficient to trigger the application of the doctrine of federal paramountcy.

113 These steps should take place in the sequence listed, suchthat if theimpugned
law is found to be invalid on the pith and substance test, there is no need to move on to
consider applicability. Similarly, as demonstrated in my reasons in Lafarge, where an
impugned law is found inapplicable to a federal matter or undertaking on account of
interjurisdictional immunity, there is no need to go on to consider operability. | cannot
agree with Justices Binnie and LeBel’ s suggestion at paras. 76-78 that consderations of
operability should generally precede considerations of applicability in the division of
powers analytical framework absent “situations already covered by precedent” and that
the interjurisdictional immunity analysis should be exceptiona to the genera
methodologica approach. In my view, it isimpossible to find afedera law paramount
over aprovincial law, or to conclude that the provincial law isinoperable, if theprovincia
law is not even applicable to the federal matter at issue. Thisisamatter of practicality as

much as it is one of logic.
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114 Regarding the option of considering paramountcy first, J. E. Magnet, in
“Research Note: The Difference Between Paramountcy and I nterjurisdictional | mmunity”
in Constitutional Law of Canada: Cases, Notes and Materials (8th ed. 2001), at p. 338,
convincingly notes the differences between the doctrines of immunity and paramountcy.
He writes that immunity “is different from the paramountcy doctrine in that even where
there is no contradiction or meeting of legislation, the provincial legislation offers
significant obstruction to the federa thing, person or undertaking, affects its status, or
drains off essential federal attributes which make them within federa jurisdiction”
(p. 339). | agree that there is clearly a need for different types of constitutional legal
inquiries. | will now proceed to apply the steps of the correct methodologica approachto

the case at bar.

2. Application to the Facts

2.1. The Validity of the Provincial and Federal Laws

115 We must first consider whether the impugned law in question, the Insurance
Act, R.S.A. 2000, c. I-3, is in pith and substance related to a provincial matter. As|
suggested in Lafarge, it isalso useful at this stage to determine the validity of the federal
legislation in question — in this case the Bank Act, S.C. 1991, c. 46 — in order to
properly consider the application of the doctrine of federal paramountcy, should the

analysis proceed that far (see Lafarge, at para. 25).

116 The Insurance Act is clearly a law “in pith and substance” about the
regulation of the insurance industry within the province, and the particular provisions at

issue are concerned with the licensing and regulation of insurance providers, promoters
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and agents. The provincial law appliesto all persons providing or promoting insurance
services, including banks. It is therefore valid legidation of genera application enacted
under the provincial legidative authority over “property and civil rights’ in the province
under s. 92(13). Nevertheless, the effects of the provincial law do create some overlap
with federal areas of jurisdiction, given that it is potentially applicable to banks as one
class of personsor institutionsinvolved in the business of insurance. Thus, the provincial
law has some “incidental effects’ on banks and, by implication, on the federal banking
power; such overlap isgenerally permissible and should not disturb the congtitutiondity of
an otherwiseintra vires statute: see Kitkala Band v. British Columbia (Minister of Small
Business, Tourism and Culture), [2002] 2 S.C.R. 146, 2002 SCC 31, at para. 54. The
extent of these incidenta effects, however, and whether they affect the “core” of the
banking power and whether they frustrate Parliament’ s purpose in amending the Bank Act
to permit banksto promote certain types of authorized insurance, will be discussed under
the application of the doctrine of interjurisdictional immunity and the doctrine of federal

paramountcy.

117 The validity of the Bank Act was not challenged by the parties and the trial
judge was prepared to assume its congtitutionality under s. 91(15) for the purposesof this
challenge ((2003), 21 Alta. L.R. (4th) 22, at para. 86). | am equally prepared to do so.
However, | agree with Hunt J.A., who differed from the trial judge in finding that it was
the federal power of “banking” itself, and not the power to legislate in respect of the
“incorporation of banks’ in s. 91(15), which empowered Parliament to amend the Bank
Act to permit banksto engage in the promotion of authorized insurance products ((2005),
39Alta L.R. (4th) 1, at para. 35). Thefederal incorporation power for certain companies
or undertakingsinvolves bringing acompany into existence, conferring alegal personality

on it, the creation of its corporate structure and the authority over itslegal capacity and
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status. However, this federal incorporation power, according to Hogg, “does not

authorize regulation of the activities of federally-incorporated companies, and therefore

there can be no immunity from provincia laws requlating the activities of such

companies’ (P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), a para. 15.8(c),
footnote 116 (emphasis added)). Thus, for Parliament to have amended the federal
statutory scheme to permit an enlargement of the activities and operations banks are
allowed to undertake, it must have done so pursuant to its“banking” power, rather than
its “incorporation” power. If thereis any federal immunity to be enjoyed by banks as
federal undertakings and federally incorporated companies, it will derive from an
impermissible impact of the provincial law on the federal power to regulate the activities

of banks as part of the banking power, not from any impact on the incorporation power.

2.2. The Applicability of the Provincial Law

118 The proper analytical approach to the applicability analysis was set out at

para. 27 of my reasons in Lafarge:

Thefirst step isto identify the“core” of the federal head of power; that is, to
determine what the federal power encompasseswithin its primary scope, and
then to determine whether the impugned federal undertaking or matter at
issue falls within that core. The second step is to determine whether the
impugned provincial law . . . impermissibly affectsavital aspect of thefederd
core of [the] head of power, so as to render it inapplicable to the federal
undertaking or matter (see Bell Canada (1988); see also Hogg (loose-leaf
ed.), at pp. 15-25 to 15-28, and Monahan, at pp. 123-26).

Thus, the first step is to identify the “core” of the federal head of power in issue, which
hereis*banking” under s. 91(15). | do not support a concept of the“core’ that isoverly

restrictive; nor do | support aconcept of the“core” that is defined too widely (para 36 of
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my reasons in Lafarge). Ultimately, my view is that the extent of the “core’ is very
context specific; it depends on the federa head of power in question. For example, in
Lafarge, | concluded that the federa power over navigation and shipping (s. 91(10)) is
broad and comprehensive and as a result its core must be defined in a more global and
comprehensive fashion (para. 40). While the federal power over “banking” in's. 91(15)
has similarly been found to be quite extensive (see Hogg, at para. 24.2(a)), | do not think
its core is so imprecise. Certainly, just because something is permitted by the Bank Act
does not make it essential to the core of banking. What will be protected under the core
from impermissible intrusions by the provinces are only those elements of federal
jurisdiction which are “essential and vital” to the proper functioning of the federal
undertaking or matter: seelrwin Toy Ltd. v. Quebec (Attorney General), [1989] 1S.C.R.
927, at p. 955. After athorough examination of the jurisprudence, thetrial judge found
that the lending of money, the taking of deposits, the extension of credit in the form of
granting loans, as well as the taking of security for those loans were core elements of
banking (paras. 129-30). | agree. When one conddersthese “essential” elements of the
federa banking power, oneis naturally drawn towards a consideration of the activities
and operations performed by banks which are central to the reasonswhy they fall under
federal jurisdiction. Thus, deposit taking and credit granting easily fall at the heart of this
core set of operations and activities, since these activities constitute in many ways the
raison d'étre of banks. It is also possible to see these activities as part of the core of
banking because this is so clearly and papably the “domain” of banks as federal
undertakings. The question thus becomes whether the particular matter in issue falls

within this core.

119 Here | endorse the characterization of the particular matter in issue as the

promotion of authorized insurance. It may appear that | am focussing on a specific
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activity as opposed to a subject matter or jurisdiction— aposition| criticized in Lafarge
(para. 18). However, the problem with Justices Binnie and LeBel’ s analysis in Lafarge
was that they focused on the Vancouver Port Authority’ sregulatory power over land-use
planning as exercised in a particular case by deciding to approve the Lafarge proposal.
The corresponding “prohibited” line of inquiry here would thus be a focus on the power
of banksto promotethe sale of authorized insurance products asexercised in a particular
factual context (such as a specific manner in which the insurance is promoted, or a
specific insurance product or type of insurance). Just as the particular activity of the
Vancouver Port Authority approving the development was technically not relevant to the
immunity analysis in Lafarge, the particular way in which the banks promote the
authorized insurance products or the particular type of authorized insurancewould not be
relevant to theimmunity analysis here. Thus, the particular subject matter or power at the
heart of thisinterjurisdictional immunity analysisisthe ability of the banksto promotethe
purchase of authorized insurance products, regardless of whether or how they actually

exercise that power.

120 In my view, the courts below were correct to conclude that the promotion of
authorized insurance does not come within the “core”’ of banking. Thisis so for many
reasons. Firgt, the nature of the promotion of authorized insurance products renders it
“onestep removed” from generally-accepted “core” areas of banking identified above, to
use the language of thetria judge (para. 164). While the granting of credit in exchange
for collateral and the taking of “security” can be seen as being clearly at the core of the
banking power (see Bank of Montreal v. Hall, [1990] 1 S.C.R. 121; Tennant v. Union
Bank of Canada, [1894] A.C. 31 (P.C.); and Attorney-General for Alberta v.
Attorney-General for Canada, [1947] A.C. 503 (P.C.)), the promotion, sale or creation

of insurance as collateral for the exercise of such security is not part of the core of the
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banking power. As recognized by the tria judge, at para. 118, insurance can never be
“security”. The insurance is rather the collateral created in relation to the granting of a
bank loan. Thus, the provincia law in question cannot be interpreted as affecting the
promotion of security, but rather the promotion of collateral (seethetrid judge sreasons,
at para. 121). Thetria judge wastherefore correct to disagree with the British Columbia
Court of Apped’s position on this point in Bank of Nova Scotia v. British Columbia
(Superintendent of Financial Institutions) (2003), 11 B.C.L.R. (4th) 206.

121 Second, although not adeterminative factor (because Parliament cannot, for
constitutional purposes, determine the content of the core of afederal head of power), the
structure and language of thefedera statutory provisionswhich permit banksto engagein
the promotion of insurance suggests that Parliament clearly intended to allow only a
limited participation in theinsurance industry, recognizing that such participation would
infact constitute an encroachment of banks into an areanot traditionally associated with
the core of “banking”. In addition, thetrial judge’ sreview of extrinsic secondary source
materials concerning Parliament’ s legidative intent in enacting the 1991 amendments to
the Bank Act supports the notion that Parliament intended banks to promote insurance,
not as an expansion of the core of the banking power, but rather asalimited exceptionto
the general prohibition (paras. 75-84). Thus, Parliament appears to have drawn a clear

distinction between the business of banking and the business of insurance.

122 Third, the aim of promoting insurance yields another clue asto itsexclusion
from the core of the banking power. Mattersthat fall within the core of afederal head of
power would normally be expected to have apurpose or goal whichis consistent withthe
exercise of that head of power and consistent with its maintenance and use. Here, the

promotion of insurance by the banks does not seek to permit the continued use and
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maintenance of the federal banking power; rather, the sole purpose of engaging in the
promotion of insurance appearsto beto generate additional revenue asaseparate product
line and profit centre, thereby maintaining and enhancing abank’ s competitive edgeinan
economic world of “universal banking”. | would also raise the fact that the insurance
promoted is optional and can be cancelled at any time, aswell asthe fact that the overall
impact of the promotion of insurance on the banks' portfolio risk is quite minimal, as
further evidence that the matter does not come within the core of banking. Clearly, the
promotion of authorized insurance is not part of the core of banking because it is not

essential to the function of banking.

123 The analysis should not stop here, however, because the second step set out
in Lafarge is to determine whether the impugned provincial law impermissibly affects a
vital aspect of the federal core of the head of power, so asto render it ingpplicable to the
federal undertaking or matter. The benefit of such a two-step inquiry, rather than
focussing aimost exclusively on the question of whether afederal matter comeswithinthe
“core’ to determine immunity, isthat it promotes greater flexibility in assessing whether
immunity should arise. Evenif amatter isfound to be essential to afederal undertaking,
immunity from a provincial law will not arise unless its “affect” on the federal power is
“sufficiently severe’: the federa legidative authority needs to be“attacked”, “hindered”
or “restrained” (paras. 17 and 48 of my reasonsin Lafarge). Because the promotion of
insurance does not go to the core of banking, it is obvious that in the present case,
Alberta s Insurance Act isnot affecting in any important way the core of banking. If the
promotion of insurance did go to the core of banking, a more in-depth analysis would
have to be undertaken, as was done in Lafarge (see paras. 48-50), to determine the
severity of theimpact. Therefore, no immunity arises in the circumstances, and we can

move on to the final consideration of operability.
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2.3. The Operability of the Provincial Law

124 As noted above, the doctrine of paramountcy is triggered when there is
“conflict” between a provincial law and afederal law, and this only after they have both
been found valid and the provincial law found to be applicable. The meaning of “conflict”

was disputed between the parties, but it isfairly clear in the jurisprudence. Conflict should
be considered equivalent to “inconsistency” between the statutes, and inconsistency is
generally present when Parliament’ s legislative purpose has been frustrated or displaced,

either by making it impossible to comply with both statutes or through some other means
notwithstanding the theoretical possibility of complying with both statutes: see Rothmans,
Benson & HedgesInc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, at paras. 11-
14; Bank of Montreal v. Hall, at pp. 151-55; Law Soci ety of British Columbiav. Mangat,
[2001] 3 S.C.R. 113, 2001 SCC 67, at para. 52, where Gonthier J. first excluded the
application of theimmunity doctrinein the context of that case becauseit “might leadtoa
bifurcation of the regulation and control of the legal profession in Canada’. If thereis
conflict or inconsistency, the provincial law will be inoperable to the extent of the conflict

or inconsistency, and the federal law will be paramount.

125 Inthis case, it isclear that there isno express conflict between the provincial
and federal schemes concerning the promotion of insurance by banks and that ontheface
of the relevant statutory provisions involved, dual compliance with both schemes is
possible and in fact is to be encouraged. This is in large part due to the fact that the
federal scheme isin fact permissive and empowering, rather than a complete regulatory
code concerning the banks' ability to promote authorized forms of insurance. Thereisin

fact virtually nothing in the Bank Act or in the regulations about the conduct of such
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promotion of insurance and how it isto be regulated and governed. The appellantswere
thereforein error to alegethat this caseis markedly different from the Stuationin 114957
Canada Ltée (Spraytech, Société d’ arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241,
2001 SCC 40, where no conflict was found in light of the fact that the federal schemein

guestion was merely permissive and not exhaustive.

126 Nor is there any express or “operationa” conflict between the federal
prohibition on banks acting as an “agent” at s. 416(2) of the Bank Act and therequirement
in the provincial legisation that banks promoting insurance must hold a “restricted
insurance agent’ scertificate” at s. 454 of the Insurance Act. Asnoted by thetrial judgeat
para. 202, thereisno definition of “agent” in the federal legislation. Thisimpliesthat the
narrow common-law meaning of “agent” asa person acting with the authority to bind his
or her principal must have beenintended. In contrast, theterm“agent” ins. 1(bb) of the
provincial law has a much wider and expansive meaning and includesaperson who merely
“solicits’ or promotesinsurance on behalf of aninsurer, aninsured or apotential insured.
Thus, it istechnically possible to be an “agent” for the purposes of compliance with the
provincial Insurance Act, while not being an “agent” for the purposes of compliance with

the federal Bank Act.

127 Finaly, there is no evidence here that the application of the provincial law to
the banks promotion of authorized insurance products would frustrate Parliament’s
legislative intent in allowing banksto engage in this activity. Thereisnothing to indicate
that Parliament enacted the legidative amendments to the Bank Act with the intent that
the promotion of authorized insurance products should be immune from provincial
regulation. In fact, what little evidence there is concerning Parliament’s intent with

respect to the applicability of provincia law tendsto support the opposite concluson. The



-84-

evidence discloses specific instances of Parliamentary committees and reports explicitly
recommending that the banks promotion of authorized insurance products continuesto

be subject to valid provincial regulatory regimes (see paras. 80-82 of trial reasons).

128 Overall, the application of the provincial law in this case would not frustrate
Parliament’s legidative intent in enacting the amendments to the Bank Act and the
associated regulations, because the aim of those amendments was to permit the banks to
engage in the promotion of authorized insurance products and to spell out the types of
products which could be validly promoted, not to set out the precise manner inwhich the
promotion of insurance would be governed and regulated. Conversely, the aim of the
provincial legidlation is to provide a regulatory scheme for the promotion of insurance,
but not to exercise any control over the kinds of insurance that banks may promote, or the
extent to which they may do so, thereby maintaining the integrity of Parliament’s
legidlative purpose. Theinteraction between the two statutory schemesistherefore one

of harmony and complementarity, rather than frustration or displacement of legislative

purpose.
3. Conclusion
129 For al of the foregoing reasons, | would dismiss the appea and answer the

constitutiona questionsin the negative.

Appendix
Bank Act, S.C. 1991, c. 46 Loi sur les Banques, L.C. 1991, ch.
46

409. (1) Subject to this Act, a bank 409. (1) Sous réserve des autres



shal not engage in or carry on any
business other than the business of
banking and such business generally as
appertains thereto.

(2) For greater certainty, thebusness
of banking includes

(a) providing any financial service;

416. (1) A bank shall not undertake
the business of insurance except to the
extent permitted by this Act or the
regulations.

(2) A bank shall not act in Canadaas
agent for any person in the placing of
insurance and shall not lease or provide
gpace in any branch in Canada of the
bank to any person engaged in the
placing of insurance.

(4) Nothingin this section precludes
abank from

(&) requiring insurance to be placed
by a borrower for the security of the
bank; or

(b) obtaining group insurancefor its
employees or the employees of any
bodies corporate in which it has a
substantial investment pursuant to
section 468.

Insurance Business (Banks and Bank
Holding Companies) Regulations
SOR/92-330

2. Inthese Regulations,

“authorized type of insurance” means.
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dispositions de la présente loi, I activité
de la banque doit se rattacher aux
opérations bancaires.

(2) Sont notamment considérés
comme des opérations bancaires :

a) la prestation de services
financiers;

416. (1) Il est interdit alabanque de
se livrer au commerce de I assurance,
sauf dans la mesure permise par la
présente loi ou les reglements.

(2) Il est interdit & la banque d’ agir
au Canada a titre d'agent pour la
souscription d’ assurance et de louer ou
fournir des locaux dans ses succursales
au Canada a une personne <e livrant au
commerce de I’ assurance.

(4) Le présent article nempéche
toutefois paslabangue de faire souscrire
par un emprunteur une assurance a son
profit, ni dobtenir une assurance
collective pour ses employés ou ceux des
personnes morales dans lesquelles elle &
un intérét de groupe financier en vertu
del'article 468.

Reglement sur le commerce de
I'assurance (banques et sociétés de
portefeuille bancaires)
DORS/92-330

2. Les définitions qui suivent
S appliquent au présent réglement.

« assurance aut(_)risée » Assurance de
I’un des types suivants :



(@) credit or charge card-related
insurance,

(b) creditors’ disahility insurance,
(c) creditors' life insurance,

(d) creditors' loss of employment
insurance,

(e) creditors vehicle inventory
insurance,

(f) export credit insurance,
(g) mortgage insurance, or

(h) travel insurance;
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a) assurance carte de crédit ou de
paiement;

b) assurance-invalidité de crédit;
C) assurance-vie de crédit;

d) assurance crédit en cas de perte
d’ emploi;

€) assurance crédit pour stocks de
véhicules;

f) assurance crédit des exportateurs,
g) assurance hypothéque;

h) assurance voyage.
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Insurance Act, R.S.A. 2000, c. I-3
1 InthisAct,
(n) “deposit-taking institution” means

(i) Alberta Treasury Branches or a bank, credit union, loan corporation or trust
corporation, or . . .

(bb) “insurance agent” means a person who, for compensation,

(i) solicitsinsurance on behalf of an insurer, insured or potential insured,

454(1) TheMinister may issue arestricted insurance agent’ s certificate of authority to a
business

(a) that is a deposit-taking ingtitution . . .

(2) A restricted insurance agent’s certificate of authority authorizesthe holder and the
holder’ semployeesto act or offer to act, subject to prescribed conditionsand restrictions,
as an insurance agent in respect of classesor types of insurance specified by the Minister.

468(1) The Minister may refuse to issue an applicant’ s new certificate of authority if the
requirements of this Act and the regulations relating to the certificate have not been met.

482 A decision of the Minister under this Part to refuse to issue, renew or reinstate a
certificate of authority, to impose terms and conditions on a certificate of authority, to
revoke or suspend acertificate of authority or to impose a penalty on the holder or former
holder of a certificate of authority may be appealed in accordance with the regulations.

Insurance Agents and Adjusters Regulation, A.R. 122/2001
12(1) The holder of arestricted certificate
(2) may not use personal information given by a person buying insurance unlessit is
used for the purpose for which it is given and the person signs a consent that
meets the requirements of subsection (2), and
(b) may not release the information described in clause (a) to someone who isnot an

employee of the holder unless the person signs a consent that meets the
requirements of subsection (3).
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[Insurance application]

14(1) When aholder of arestricted certificate negotiates or entersinto atransactionwith
a person for credit-related insurance at the same time as a credit arrangement is being
negotiated or entered into with the person, the holder must provide the person with a
separate application for the insurance coverage.

(2) A holder of arestricted certificate must, on request, provide a person making an
application for insurance with a copy of the completed insurance application.

[Disclosure]

15(1) A holder of arestricted certificate, at the time the person applies for insurance
coverage, must

(a) provide to a person buying insurance

(i) asummary of theterms, including limitations and restrictions, of theinsurance
offered, and

(i) a summary of the circumstances under which the insurance commences or
terminates and the procedures to follow in making a claim,

and

(b) notify a person buying insurance that the policy will be sent to the person, or in
the case of a contract of group insurance, a certificate will be sent to the person.

(2) A holder of arestricted certificate who is marketing credit-related insurance, at the
time of application for insurance coverage

(@) must provide to a person buying insurance

(i) astatement that setsout theright to rescind theinsurance contract and obtain
afull refund of the premium pursuant to section 18, and

(i) a statement that the duration of the insurance is less than the term of the
amortization period of any related loan, or that the amount of the
insurance is less than the indebtedness, if that is the case,

and

(b) must inform a person buying insurance that the person may contact theinsurer for
further information or clarification, the name of the insurer that is providing the
insurance and how that insurer may be contacted.

(3) Theinsurer on behalf of which the holder of the restricted certificate is marketing
insurance must ensure that procedures are in place to effect the requirements of this
section.
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(4) Where aholder of arestricted certificate receives any compensation, inducement or
benefit from an insurer, directly or indirectly, for sdling insurance, the holder of a
restricted certificate must disclose that fact to any person who is considering buying
insurance from that holder.

[Loan offers]

16(1) A holder of arestricted certificate may not, when offering to make a loan to, or
arrange aloanfor, aperson, inform the person that the person must, or require the person
to, purchase insurance before the loan can be made.

(2) Despite subsection (1), aholder of arestricted certificate may, when offering to meke
aloan to, or arrange a loan for, a person, inform the person that the person must, or
require the person to, purchase insurance if the insurance isto protect the lender against
default of the borrower and the insurance is from an insurer licensed to do business in
Alberta

(3) For the purpose of subsection (2), aholder of arestricted certificate may not inform
the person that the person must, or require the person to, purchase insurance from the
holder or an insurer or insurance agent, specified by the holder.
[Information certificate]
17 A holder of arestricted certificate must
(a) ensurethat purchasersor potential purchasers of insurance areinformed that they
are contracting or considering contracting with an insurer and not with the holder,
and
(b) ensure that written documentation is provided to the purchaser of insurance
evidencing the insurance and setting out the information required to be disclosed
by clause (@) and section 15(1)(b) within 30 days of the insurance coming into
force.
[Right of rescission]
18(1) A person who buyslife insurance through the holder of arestricted certificate has
10 days, or any longer period specified in the policy or certificate, after receiving the
written documentation referred to in section 17 to rescind the insurance.

(2) A person who rescinds insurance in accordance with subsection (1) is entitled to
receive from the insurer arefund of the whole premium that has been paid.

Appeal dismissed.
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