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Communications law — Telephone — Regulation of rates charged by
telecommunications carriers — Canadian Radio-television and Telecommuni cations Commission
ordering carriersto create deferral accounts — Accounts being collected from urban residential
telephone service revenues to enhance competition — CRTC directing that accounts be disposed of
toincrease accessibility of telecommunications services for personswith disabilitiesand to expand
broadband coverage — Remaining amounts, if any, being distributed to subscribers — Whether
Telecommuni cations Act authorizes CRTC to direct disposition of deferral account fundsasitdid —

Telecommunications Act, SC. 1993, c. 38, ss. 7, 47.

Administrativelaw — Appeals— Standard of review — Canadian Radio-televisonand
Telecommunications Commission — Standard of review applicable to CRTC’s decision to direct

disposition of deferral accounts — Telecommunications Act, SC. 1993, c. 38, ss. 7, 47, 52(1).

In May 2002, the Canadian Radio-television and Telecommunications Commission
(“CRTC”), in the exercise of its rate -setting authority, established a formula to regulate the
maximum prices to be charged for certain services offered by incumbent local exchange carriers,
including for residential telephone servicesin mainly urban non -high cost serving areas (the “Price
Caps Decision”). Under the formula established by the Price Caps Decision, any increase in the
price charged for these servicesin agiven year waslimited to aninflationary cap, lessaproductivity

offset to reflect the low degree of competition in that particular market. The CRTC ordered the



carriersto establish deferral accounts as separate accounting entriesin their ledgersto record funds
representing the difference between the rates actually charged and those as otherwise determined by

theformula. At thetime, the CRTC did not direct how the deferral account funds were to be used.

In December 2003, Bell Canada sought approval from the CRTC to usethebaanceinits
deferral account to expand high-speed broadband internet servicesin remoteand rura communities.
The CRTC invited submissions and conducted a public process to determine the appropriate
disposition of the deferral accounts. In February 2006, it decided that each deferral account should
be used to improve accessibility for individual swith disabilities and for broadband expansion. Any
unexpended fundswereto be distributed to certain current residential subscribersthrough aone-time

credit or via prospective rate reductions. This was known as the “Deferral Accounts Decision”.

Bell Canada appeal ed the order of one-time credits, while the Consumers’ Association of
Canadaand the Nationa Anti-Poverty Organization appeal ed the direction that the funds be used for
broadband expansion. The Federal Court of Appeal dismissed the appeals, finding that the Price
Caps Decision regime always contemplated that the disposition of the deferral accounts would be
subject to the CRTC’s directions and that the CRTC was at all times acting within its mandate.

TELUS Communications Inc. joined Bell Canada as an appellant in this Court.

Held: The appeals should be dismissed.

The CRTC's creation and use of the deferral accounts for broadband expansion

and consumer credits was authorized by the provisions of the TelecommunicationsAct which



lays out the basic | egidlative framework of the Canadian telecommuni cationsindustry. In particular,
S. 7 of the Act sets out certain broad telecommunications policy objectives and s. 47( a) directsthe
CRTC to implement them when exercising its statutory authority, balancing the interests of
consumers, carriers and competitors. A centra responsibility of the CRTC is to determine and
approve just and reasonabl e rates to be charged for telecommunications services. Pursuing policy
objectivesthrough the exercise of itsrate-setting power isprecisely what s. 47 requiresthe CRTC to

do in setting just and reasonable rates. [1] [28] [36]

The issues raised in these appeals go to the very heart of the CRTC’s specialized
expertise. The core of the quarrel in effect is with the methodology for setting rates and the
allocation of certain proceeds derived from those rates, apolycentric exercisewith whichthe CRTC
is statutorily charged and which it is uniquely qualified to undertake. The standard of review is

therefore reasonableness. [38]

In ordering subscriber credits and approving the use of fun dsfor broadband expansion,
the CRTC acted reasonably and in accordance with the policy objectives of the Telecommunications
Act. Inthe Price CapsDecision, the CRTC indicated that the amountsin the deferral accountswould
help achieve the CRTC’ s objectives. When the CRTC approved the rates derived from the Price
Caps Decision, the portion of the revenues that went into the deferral accounts remained subject to
the CRTC’s further directions. The deferral accounts, and the fact that they were en cumbered by the
possibility of the CRTC’s future directions, were therefore an integral part of the rate -setting
exercise. Theallocation of deferral account fundsto consumerswas neither avariation of afina rate

nor, strictly speaking, arebate. From the Price Caps Decision onwards, it was understood that the



disposition of the deferral account funds might include an eventua credit to subscribers once the

CRTC determined the appropriate allocation. [64-65] [77]

There was no inappropriate cross-subsidization between residential telephone services
and broadband expansion. The Telecommunications Act contemplates a comprehensive national
telecommunications framework. The policy objectivesthat the CRTC isawaysobliged to consider
demonstrate that it need not limit itself to considering solely the service at issue in determining
whether rates are just and reasonable. It properly treated the statutory objectives as guiding

principlesinthe exercise of itsrate-setting authority, and cameto areasonableconclusion. [73] [75]

[77]
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The judgment of the Court was delivered by

ABELLA J. —

[1] The Telecommunications Act, S.C. 1993, c. 38, sets out certain broad
telecommunications policy objectives. It directs the Canadian Radio -television and
Telecommunications Commission (“CRTC”) to implement them in the exercise of its statutory
authority, balancing the interests of consumers, carriers and competitors in the context of the
Canadian telecommunications industry. The issue in these appeals is whether this authority was

properly exercised.

[2] Whiledistinct questionsarisein each of the appeal sbefore us, the common proble m
iswhether the CRTC, in the exercise of itsrate-setting authority, appropriately directed the alocation

of funds to various purposes. In the Bell Canada and TELUS Communications Inc. appeal, the



challenged purposeisthedistribution of fundsto custo mers, while in the Consumers’ Association of
Canadaand National Anti-Poverty Organization appeal, theimpugned allocation was directed at the
expansion of broadband infrastructure. For the reasons that follow, in my view the CRTC’s
allocations were reasonabl e based on the Canadian telecommunications policy objectivesthat it is
obliged to consider in the exercise of all of its powers, including its authority to approve just and

reasonabl e rates.

Background

[3] The CRTC issued its landmark “Price Caps Decision”!in May 2002. Exercisingits
rate-setting authority, the CRTC established aformulato regulate the maximum prices charged for
certain services offered by incumbent local exchange carriers (“ILECs” ), who are primarily well -

established telecommunications carriers.

[4] Aspart of its decision, the CRTC ordered the affected carriers to create separate
accounting entries in their ledgers. These were called “deferral accounts”. The funds contained in
these deferral accounts were derived from residential telephone service revenues in non -high cost
serving areas (“non-HCSAs”), which are mainly urban. Under the formula established by the Price
Caps Decision, any increasein the price charged for these servic esin agiven year waslimited to an
inflationary cap, less a productivity offset to reflect the low degree of competition in that particular

market.

! Telecom Decision CRTC 2002-34.



[5] More specifically, the effect of the inflationary cap was to bar carriers from
increasing their prices at arate greater than inflation. The productivity offset, on the other hand, put
downward pressure on the rates to be charged. While market forces would normally serve to
encourage carriersto reduce both their costsand their prices, thelow level of com petition inthe non-
HCSA market led the CRTC to conclude that an offsetting factor was necessary as a proxy for the

effect of competition.

[6] Giventhe countervailing factorsat work in the Price Caps Decision formula, there
was the potentia for a decrease in the price of residential services in these areas if inflation fell
below acertain level. Rather than mandating such a decrease, however, the CRTC concluded that
lower prices, and therefore the prospect of lower revenues, would constitut e abarrier to the entry of
new carriers into this particular telecommunications market. It therefore ordered that amounts
representing the difference between therates actually charged, not including the decrease mandated
by the Price Caps Decision formula, and the rates as otherwise deter mined through theformula, were
to be collected from subscribers and recorded in deferral accounts held by each carrier. These
accounts were to be reviewed annually by the CRTC. The intent of the Price Caps Decisionwa s,
therefore, that pricesfor these serviceswould remain at alevel sufficient to encourage market entry,

while at the same time maintaining the pressure on the incumbent carriers to reduce their costs.

[7] The principal objectives the CRTC intended the Pric e Caps Decision to achieve

were the following:



a) torender reliable and affordable services of high quality, accessible to both urban
and rural area customers;

b) to balance the interests of the three main stakeholders in telecommunications
markets, i.e., customers, competitors and incumbent tel ephone companies;

c) tofoster facilities-based competition in Canadian telecommunications markets,

d) to provide incumbents with incentives to increase efficiencies and to be more
innovative; and

€) to adopt regulatory approaches that impose the minimum regulatory burden
compatible with the achievement of the previous four objectives. [para. 99]

[8] The CRTC discussed the future use of the deferral account funds as follows:

The Commission anticipates that an adjustment to the deferral account would be
made whenever the Commission approves rate reductionsfor residential local services
that are proposed by the ILECs as aresult of competitive pressures. The Commission
also anticipatesthat the deferral accou nt would be drawn down to mitigate rateincreases
for residential servicethat could result from the approval of exogenous factorsor when
inflation exceeds productivity. Other draw downs could occur, for example, through
subscriber rebates or the funding of initiatives that would benefit residential customers
in other ways. [Emphasis added; para. 412.]

At thetime, it did not specifically direct how the deferral account fundswereto be used, leaving the
issue subject to further submissions. While some participants objected to the creation of the deferral
accounts, no one appeal ed the Price Caps Decision ( Bell Canada v. Canadian Radio-television and

Telecommunications Commission, 2008 FCA 91, 375 N.R. 124, at para. 14).

[9] ThePrice CapsDecision wasto apply to services offered by Bell Canada, TELUS,

and other affected carriersfor thefour -year period from June 1, 2002 to May 31, 2006. Inadecision



in 2005, the CRTC extended this price regulation regime for another year to May 31, 2007 2. The
CRTC allowed somedraw-downs of the deferral accountsfollowing the Price Caps Decisionthat are

not at issue in these appeals.

[10]In March 2003, in two separate decisions, the CRTC approved the rates for Bell
Canadaand TELUS?®. Inthe Bell Canadadecision, the CRTC appeared to contempl ate the continued
operation of the deferral accounts established in the Price Caps Decision. It ordered, for example,

that certain tax savings be allocated to the deferral accounts:

The Commission, in Decision 2002-34, established a deferral account in
conjunction with the application of abasket constraint equal to therateof inflationlessa
productivity offset to all revenues from residential services in non-HCSAs. The
Commission considers that AT&T Canada’s proposal to allocate the Ontario GRT and
the Quebec TGE tax savings associ ated with all capped servicesto the price cap deferral
account is inconsistent with that determination. The Commission finds that Bell
Canada’s proposal to include the Ontario GRT and Quebec TGE tax savings associated
withtheresidential local servicesin non-HCSAs basket in the price cap deferral account
is consistent with that determination. [Emphasis added; para. 32.]

2 Telecom Decision CRTC 2005-69.

3 Telecom Decision CRTC 2003-15, and Telecom Decision CRTC 2003-18.



[11] On December 2, 2003, Bell Canada sought the approval of the CRTC to use the
balanceinitsdeferral account to expand hi gh-speed broadband internet service to remote and rural
communities. In response, on March 24, 2004, the CRTC issued a public notice requesting
submissions on the appropriate disposition of the deferral accounts . Pursuant to this notice, the
CRTC conducted a public process whereby proposalswereinvited for the disposition of the affected
carriers’ deferral accounts. The review was extensive and proposals were received from numerous

parties.

[12] Thisled to therelease of the “Deferral Accounts Decision” on February 16, 2006 °.
In this decision, the CRTC directed how the funds in the deferral accounts were to be used. These

directions form the foundation of these appeals.

[13] After considering the various policy objectives outlined in the applicable statute, the
Telecommunications Act, and the purposes set out in the Price Caps Decision, the CRTC concluded

that all fundsin the deferral accounts should be targeted for disposal by ad esignated date in 2006:

The attachment to this Decision provides preliminary estimates of the deferral
account balances as of the end of the fourth year of the current price cap period in 2006.
The Commission notes that the deferral account balances are e xpected to be very large
for some ILECs. It also notesthe concern that allowing fundsto continueto accumul ate
in the accounts would create inefficiencies and uncertainties.

Accordingly, the Commission considersit appropriate not only to providedirections
on the disposition of all the funds that will have accumulated in the ILECs’ deferral

“Telecom Public Notice CRTC 2004-1

>Telecom Decision CRTC 2006-9.



accounts by the end of the fourth year of the price cap period in 2006, but also to provide
directions to address amounts recurring beyond thi s period in order to prevent further
accumulation of fundsin the deferral accounts. The Commissionwill providedirections
and guidelines for disposing of these amounts later in this Decision. [Emphasis added,;
paras. 58 and 60.]

[14] The CRTC further decided that the deferral accounts should be disbursed primarily
for two purposes. As apriority, at least 5 percent of the accounts was to be used for improving
accessibility to telecommunications servicesfor individuals with disabilities. The other 95 percent
wasto be used for broadband expansion in rural and remote communities. Proposalswereinvited on
how the deferral account funds should be applied. If the proposal as approved was for lessthan the
balance of its deferral account, an affected carrier was to distribute the remaining amount to

consumers.

[15] In summary, therefore, the CRTC decided that the affected carriers should focuson
broadband expansion and accessibility improvement. It also decided that if these two objectives
could be fulfilled for an amount less than the full deferral account balances, credits to subscribers
would be ordered out of the remainder. It should be noted that customers were not to be
compensated in proportion to what they had paid through these credits because of the pote ntial
administrative complexity of identifying these individuals and quantifying their respective shares.
Instead, the credits were to be provided to certain current subscribers. Prospective rate reductions

could a'so be used to eliminate recurring amountsin the accounts.

[16] At the time, the balance in the deferral accounts established under the Price Caps

Decision was considerable. Bell Canada’s account was estimated to contain approximately $480.5



million, while the TELUS account was esti mated at about $170 million.

[17]1tishelpful to set out how the CRTC explained its decision on the allocation of the
deferral account funds. Referencing the importance of telecommunications in connecting Canada’s
“vast geography and relatively dispersed po pulation”, it stressed that Canada had fallen behind in the
adoption of broadband services (at paras. 73-74). It contrasted the wide availability of broadband
servicein urban areas with the less devel oped network in rural and remote communities. Further | it
noted that the obj ectives outlined in the Price Caps Decision and in the TelecommunicationsAct at s.
7(b) provided for improving the quality of telecommunications services in those communities, and
that their social and economic development would be favoured by an expansion of the national
broadband network. In its view, this initiative would also provide a helpful complement to the
efforts of both levels of government to expand broadband coverage. It therefore concluded that

broadband expansion was an appropriate use of apart of the deferral account funds (at paras. 73 -80).

[18] The CRTC aso explained that while customer creditswould be consistent with the
objectives set out in s. 7 of the Telecommunications Act and with the Price Caps Decision, these
disbursements should not be given priority because broadband expansion and accessibility services
provided greater long-term benefits. Nevertheless, credits effectively balanced the interests of the
“three main stakeholders in the telecommunications markets” (at para. 115), namely customers,
competitors and carriers. It concluded that credits did not contradict the purpose of the deferral
accounts, and contrasted one-time credits with areduction of rates. Inits view, credits, unlikerate
reductions, did not have asustained negative impact on competition in these markets, which wasthe

concern the deferral accounts were set up to address (at paras. 112 -16).



[19] A dissenting Commissioner expressed conc ernsover the disposition of the deferral
account funds. In her view, the CRTC had no mandate to direct the expansion of broadband
networks across the country. The CRTC’s policy had generally been to ensure the provision of a
basiclevel of service, not services like broadband, and she therefore considered the CRTC’s reliance

on the objectives of the Telecommunications Act to be inappropriate.

[20] On January 17, 2008, the CRTC issued another decision dealing with the carriers’
proposals to use their deferral account balances for the purposes set out in the Deferral Accounts
Decision®. Some carriers’ plans were approved in part, with the result that only a portion of their
deferral account balanceswas allocated to those project s. Consequently, the CRTC required themto
submit, by March 25, 2008, a plan for crediting the balancein their deferral accountsto residential

subscribersin non-HCSASs.

[21] Bell Canada, as well as the Consumers’ Association of Canada and the National
Anti-Poverty Organization, appealed the CRTC’s Deferral Accounts Decision to the Federal Court of
Appea. TheDeferral Accounts Decisionwas stayed by Richard C.J. in the Federal Court of Appea
on January 25, 2008. The decision requiring further submissions on plansto distribute the deferral
account balances was also stayed by Sharlow J.A. pending the filing of an application for leave to
appeal to this Court on April 23, 2008. Both stay orders were extended by this Court on September

25, 2008. Thestay ordersdo not apply to the funds all ocated for theimprovement of accessibility for

®Tdecom Decision CRTC 2008-1.



individuals with disabilities.

[22] Inacareful judgment by Sharlow J.A., the court unanimously dismissed the appeals,
concluding that the Price Caps Decision regime aways contemplated the future disposition of the
deferral account funds asthe CRTC would direct, and that the CRTC acted within its broad mandate
to pursueitsregulatory objectives. For thereasonsthat follow, | agree with the conclusionsreached

by Sharlow J.A.

Analysis

[23] The parties have staked out diametrically opposite positions on how the balance of

the deferral account funds should be allocated.

[24] Bell Canada argued that the CRTC had no statutory authority to order what it
claimed amounted to retrospective “rebates” to consumers. In its view, the distributions ordered by
the CRTC were in substance a variation of rates that had been declared final. TELUS joined Bell
Canada in this Court, and argued that the CRTC’s order for “rebates” constit uted an unjust

confiscation of property.



[25] In response, the CRTC contended that its broad mandate to set rates under the
Telecommunications Act includes establishing and ordering the disposal of funds from deferral
accounts. Because the deferral account funds had always been subject to the possibility of
disbursement to customers, there was therefore no variation of afinal rate or any impermissible

confiscation.

[26] The Consumers’ Association of Canadawasthe only party to opposetheallocation
of 5 percent of the deferral account balancesto improving accessibility, but abandoned thisargument
during the hearing before the Federal Court of Appeal. Together with the National Anti -Poverty
Organization, it argued before this Court that the rest of the deferral account balances should be
distributed to customersin full, and that the CRTC had no authority to allow the use of thefundsfor

broadband expansion.

[27] These arguments bring us directly to the statutory scheme at issue.

[28] The Telecommunications Act lays out the basic legidlative framework of the

Canadian telecommunications industry. In addition to setting out numerous specific powers, the

statute’s guiding objectives are set outins. 7. Pursuant to s. 47(a), the CRTC must consider these
objectivesin the exercise of all of its powers. These provisions state:

7. Itishereby affirmed that telecommunications performs an essential role in the

maintenance of Canada’s identity and sovereignty and that the Canadian

telecommunications policy has as its objectives

(a) to facilitate the orderly development throughout Canada of a
telecommunications system that serves to safequard, enrich and strengthen the




social and economic fabric of Canada and its regions;

(b) to render reliable and affordabl e telecommunications services of high quality
accessible to Canadians in both urban and rural areasin all regions of Canada ;

(c) to enhance the efficiency and competitiveness, at the national and international
levels, of Canadian telecommunications;

(d) to promote the ownership and control of Canadian carriers by Canadians;

(e) to promote the use of Canadian transmission facilities for telecommunications
within Canada and between Canada and points outside Canada;

() to foster increased reliance on market forces for the provision of
telecommunications services and to ensure that regulation, where required, is
efficient and effective;

(g) to_stimulate research and development in Canada in the field of
telecommunications and to encourage innovation in the provision of
telecommuni cations services:

(h) to respond to the economic and socia requirements of users of
telecommunications services; and

(i) to contribute to the protection of the privacy of persons.

47. The Commission shall exerciseits powersand performitsduties under thisAct
and any specia Act

(a) with aview to implementing the Canadian tel ecommuni cations policy objectives
and ensuring that Canadian carriers provide telecommunications services and
charge rates in accordance with section 27 ;

The CRTC relied on these two provisionsin arguing that i t was required to takeinto account abroad
spectrum of considerationsin the exercise of itsrate-setting powers, and that the Deferral Accounts

Decision was simply an extension of this approach.

[29] The Telecommunications Act grantsthe CRTC the generd pow er to set and regulate



ratesfor telecommunications servicesin Canada. All tariffsimposed by carriers, including ratesfor
services, must be submitted to it for approval, and it may decide any matter with respect to ratesin
the telecommuni cations servi ces industry, as the following provisions show:

24. The offering and provision of any telecommunications service by a Canadian

carrier are subject to any conditions imposed by the Commission or included in atariff
approved by the Commissi on.

25. (1) No Canadian carrier shall provide atelecommunications service except in
accordance with a tariff filed with and approved by the Commission that specifies the
rate or the maximum or minimum rate, or both, to be charged for the service.

32. The Commission may, for the purposes of this Part,

(g) inthe absence of any applicableprovisioninthisPart, determine any matter and
make any order relating to the rates, tariffs or telecommunications services of
Canadian carriers.

[30] The guiding rule of rate-setting under the Telecommunications Act isthat therates
be “just and reasonable”, a longstanding regulatory principle. To determine whether rates meet this
standard, the CRTC has awide discretion which is protected by a priv ative clause:

27. (1) Every rate charged by a Canadian carrier for atelecommunications service
shall be just and reasonable.

(3) The Commission may determine in any case, as a question of fact, whether a
Canadian carrier has complied with section 25, this section or section 29, or with any
decision made under section 24, 25, 29, 34 or 40.

(5) In determining whether arateisjust and reasonabl e, the Commission may adopt



any method or technique that it considers appropriate, whether based on a carrier’s
return on its rate base or otherwise.

52. (1) The Commission may, in exercising its powers and performing its duties
under this Act or any specia Act, determine any question of law or of fact, and its
determination on a question of fact is binding and conclusive.

[31] In addition to the power under s. 27(5) to adopt “any method or technique that it
considers appropriate” for determining whether a rate is just and re asonable, the CRTC also hasthe

authority under s. 37(1) to order a carrier to adopt “any accounting method or system of accounts” in

view of the proper administration of the Telecommunications Act. Section 37(1) states:

37. (1) The Commission may require a Canadian carrier

(a) to adopt any method of identifying the costs of providing telecommunications
services and to adopt any accounting method or system of accounts for the purposes
of the administration of this Act;

[32] The CRTC has other broad powers which, while not at issue in this case,
neverthel essfurther demonstrate the comprehensive regul atory powers Parliament intended to grant.
Theseinclude the ability to order aCanadian carrier to provide any servicein certain circumstances
(s. 35(2)); to require communications facilities to be provided or constructed (s. 42(1)); and to
establish any sort of fund for the purpose of supporting accessto basic telecommunications services

(s. 46.5(1)).

[33] This statutory overview assists in dedling with the preliminary issue of the
applicable standard of review. Although the Federal Court of Appeal accepted the parties’ position

that the applicable standard of review was correctness, Sharlow J.A. acknowledged that the standard



of review could be more deferential in light of this Court’s decision in Council of Canadians with
Disabilitiesv. VIARail Canada Inc., 2007 SCC 15, [2007] 1 S.C.R. 650, at paras. 98-100. Thiswas

an invitation, it seemsto me, to clarify what the appropriate standard is.

[34] Bell Canada and TELUS concede that the CRTC had the authority to approve
disbursements from the deferral accounts for initiatives to improve broadband expansion and
accessibility to telecommunications services for persons with disabilities, and that they actually
sought such approva. In their view, however, this authority did not extend to what they
characterized as retrospective “rebates”. Similarly, in the Consumers’ appeal the crux of the
complaint is with whether the CRTC could direct that the funds be disbursed in certain ways, not

with whether it had the authority to direct how the funds ought to be spent generally.

[35] This means that for Bell Canada and TELUS appeal, the dispute is over the CRTC’s
authority and discretion under the Telecommunications Act in connection with ordering credits to
customers from the deferral accounts. In the Consumers’ appeal, it is over its authority and
discretion in ordering that funds from the deferral accounts be used for the expansion of broadband

services.

[36] A centra responsibility of the CRTC is to determine and approve just and
reasonableratesto be charged for telecommunications services. Together withitsrate -setting power,
the CRTC hasthe ability toimpose any condition on the provision of aservice, adopt any method to
determinewhether arateisjust and reasonable and requireacarrier to adopt any accounting method.

It is obliged to exercise all of its powers and duties with a view to implementing the Canadian



telecommunicati ons policy objectives set out ins. 7.

[37] The CRTC’s authority to establish the deferra accounts is found through a
combined reading of ss. 27 and 37(1). Theauthority to establish these accounts necessarily includes
the disposition of the fundsthey contain, adisposition which representsthefina step inaprocess set
in motion by the Price Caps Decision. It isself -evident that the CRTC has considerable expertise
with respect to thistype of question. Thisobservationisreflected initsextensive statutory powersin
thisregard and inthe strong privative clausein s. 52(1) protecting its determinations on questions of

fact from appeal, including whether a carrier has adopted a just and reasonable rate.

[38] In my view, therefore, the issues raised in these appeal s go to the very heart of the
CRTC’s specialized expertise. Inthe appeals before us, the core of the quarrel in effect iswith the
methodology for setting rates and the allocation of certain proceeds derived from those rates, a
polycentric exercise with which the CRTC is statutorily charged an dwhichitisuniquely qudified to
undertake. Thisarguesfor amore deferential standard of review, which leadsusto consider whether
the CRTC was reasonable in directing how the funds from the deferral accounts were to be used.
(See Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, a para. 54; Canada
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, at para. 25; and VIA

Rail Canada Inc., at paras. 88-100.)

[39] This brings us to the nature of the CRTC’s rate -setting power in the context of this
case. The predecessor statute for telecommunications rate -setting, the Railway Act, R.S.C. 1985, c.

R-3, also stipulated that rates be “just and reasonable” (s. 340(1)). Traditionally, those rates were



based on a balancing between a fair rate for the consumer and a fair return on the carrier’s
investment. (See, e.g., Northwestern Utilities Ltd. v. City of Edmonton, [1929] S.C.R. 186, at pp.
192-93 and ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board) , 2006 SCC 4,

[2006] 1 S.C.R. 140, at para. 65.)

[40] Even before the expansive language now found in the Telecommunications Act,
regulatory agencies had enjoyed considerabl e discretion in determining the factors to be considered
and the methodol ogy that could be adopted for assessing whether rateswerejust and reasonable. For
instance, in dismissing a leave application in Re General Increase in Freight Rates (1954), 76
C.RT.C.12(S.C.C.), Taschereau J. wrote:

[1]f the Board is bound to grant arelief which is just to the public and secures to the

raillways afair return, it is not bound to accept for the determination of the rates to be

charged, the sole method proposed by the applicant. The obligation to act isaquestion

of law, but the choice of the method to be adopted is a question of discretion with
which, under the statute, no Court of law may interfere. [Emphasis added; p. 13.]

In making this determination, he relied on Duff C.J.’s judgment in Canadian National Railways Co.
v. Bell Telephone Co. of Canada, [1939] S.C.R. 308, for the following proposition in the particular

statutory context of that case:

Thelaw dictates neither the order to be made in a given case nor the considerations by
which the Board is to be guided in arriving at the con clusion that an order, or what
order, isnecessary or proper inagiven case. True, itistheduty of al public bodiesand
othersinvested with statutory powersto act reasonably in the execution of them, but the
policy of the statue [ sic] isthat, subject to the appeal to the Governor in Council under s.
52, in exercising an administrative discretion entrusted to it, the Board itself isto bethe
final arbiter as to the order to be made. [p. 315]

(Seedso Michael H. Ryan, Canadian Telecommunications Law and Regulation (loose-leaf ed.), at



§612.)

[41] The CRTC’s already broad discretion in determining whether rates are just and
reasonable has been further enhanced by the inclusion of s. 27(5) in the Telecommunications Act

permitting the CRTC to adopt “any method”, language which was absent from the Railway Act.

[42] Even more significantly, the Railway Act contained nothing analogous to the
statutory direction under s. 47 that the CRTC must exercise its rate -setting powers with aview to
implementing the Canadian telecommunications objectivesset out in s. 7. These statutory additions
aresignificant. Coupled with itsrate-setting power, and itsability to useany method for arriving at a
just and reasonable rate, these provisions contradict the restrictive interpretation of the CRTC’s

authority proposed by various parties in these appeals.

[43] Thiswas highlighted by Sharlow J.A. when she stated:

Because of the combined operation of section 47 and section 7 of the
Telecommunications Act . . ., the CRTC’s rating jurisdiction is not limited to
considerations that have traditionally been considered relevant to ensuring afair price
for consumers and afair rate of return to the provider of telecommunication services.
Section 47 of the Telecommunications Act expressly requiresthe CRTC to consider, as
well, the policy objectiveslisted in section 7 of the Telecommunications Act. What that
means, in my view, is that in rating decisions under the Telecommunications Act, the

CRTCisentitled to consider any or al of the policy objectiveslistedin section 7. [para.



35]

[44] 1t is true that the CRTC had previously used a “rate base rate of return” method,
based on a combination of arate of return for investors in telecommunications carriers and a rate
base calculated using the carriers’ assets. This resulted in rates charged for the carrier’s services that
would, on the one hand, provide afair return for the capital invested in the carrier, and, on the other,

befair to the customers of the carrier.

[45] However, these expansive provisions mean that the rate base rate of return approach
is not necessarily the only basis for setting ajust and reasonablerate. Furthermore, based on ss. 7,
27(5) and 47, the CRTC isnot required to confineitself to balancing only theinterests of subscribers
and carrierswith respect to aparticular service. InthePrice Cap sDecision, for example, the CRTC
chose to focus on maximum pricesfor services, rather than on the rate base rate of return approach.
It did so, in part, to foster competition in certain markets, agoal untethered to the direct relationship
between the carrier and subscriber in the traditional rate base rate of return approach. A similar

pricing approach was adopted by the CRTC in a decision preceding the Price Caps Decision °.

[46] The CRTC has interpreted these provisions broadly and identified them as
responsive to the evolved industry context in which it operates. In its “Review of Regulatory

Framework” decision8, it wrote:

"Telecom Decision CRTC 97-9.

8Telecom Decision CRTC 94-10.



TheAct ... providesthetools necessary to allow the Commission to ater thetraditional
manner in which it regulates (i.e., to depart from rate base rate of return regulation).

In brief, telecommunications today transcends traditional boundaries and simple
definition. Itisanindustry, amarket and ameans of doing businessthat encompassesa
constantly evolving range of voice, data and video products and services.

In this context, the Commission notes that the Act contemplates the ev olution of

basic service by setting out as an objective the provision of reliable and affordable

telecommunications, rather than merely affordabl e tel ephone service. [ Emphasis added,;

pp. 6 and 10.]

[47]In Edmonton (City) v. 360Networ ks Canada Ltd. , 2007 FCA 106, [2007] 4 F.C.R.
747, leave to appeal refused, [2007], 3 S.C.R. vii, the Federal Court of Appeal drew similar
conclusions, observing that the Telecommunications Act should be interpreted by reference to the
policy objectives, and that s. 7 justified in part the view that the “Act should be interpreted as
creating a comprehensive regulatory scheme” (at para. 46). A duty to take a more comprehensive
approach was also noted by Ryan, who observed:

Because of the importance of the telecommunications industry to the country asa

whole, rate-making issues may sometimes assume a dimension that gives them a

significance that extends beyond the immediate interests of the carrier, its shareholders

and its customers, and engages the interests of the public at large. It is also part of the

duty of the regulator to take these more far -reaching interests into account. [ 8604]

[48] Thisleadsinevitably, it seemsto me, to the conclusion that the CRTC may set rates

that arejust and reasonabl e for the purposes of the Telecommunications Act through adiverserange



of methods, taking into account avariety of different constituenciesand interestsreferredtoins. 7,
not simply those it had previously considered when it was operating under the more restrictive
provisions of the Railway Act. Thisobservationwill aso be appositelater in these reasonswhenthe

question of “final rates” is discussed in connection with the Bell Canada appeal.

[49] | seenothingin thisconclusion which contradictstheratioin Barrie Public Utilities
v. Canadian Cable Television Assn., 2003 SCC 28, [2003] 1 S.C.R. 476. Inthat case, theissuewas
whether the CRTC could make an order granting cable companies accessto certain utilit ies’ power
poles. Inthat decision, the CRTC had relied on the Canadian tel ecommuni cations policy objectives
to inform its interpretation of the relevant provisions. In deciding that the language of the
Telecommunications Act did not give the CRTC the power to grant access to the power poles,
Gonthier J. for the majority concluded that the CRTC had inappropriately interpreted the Canadian

telecommunications policy objectivesin s. 7 as power -conferring (at para. 42).

[50] The circumstances of Barrie Public Utilitiesare entirely distinct from those at issue
before us. Here, we are dealing with the CRTC setting rates that were required to be just and
reasonable, an authority fully supported by unambiguous statutory language. Insodoing, theCRTC
was exercising a broad authority, which, according to s. 47, it was required to do “with a view to
implementing the Canadian telecommunications policy objectives ... ”. The policy considerations

ins. 7 were factors that the CRTC was required to, and did, take into account.

[51] Nor does this Court’s decision in ATCO preclude the pursuit of public interest

objectivesthrough rate-setting. In that case, Bastarache J. for the mgjority, took astrict approach to



the Alberta Energy and Utilities Board’s powers under the ap plicable statute. Theissuewaswhether
the Board had the authority to order the distribution of proceeds by a regulated company to its
subscribers from an asset sae it had approved. It was argued that because the Board had the
authority to make “further orders” and impose conditions “in the public interest” on any order, it

therefore had the ability to order the disposition of the sale proceeds.

[52] In holding that the Board had no such authority, Bastarache J. relied in part on the
conclusion that the Board’s statutory power to make orders or impose conditions in the public
interest wasinsufficiently preciseto grant the ability to distribute sal e proceedsto ratepayers (at para.
46). The ability of the Board to approve an asset sale, and its authority to make any order it wished
inthe publicinterest, were necessarily limited by the context of therelevant provisions(at paras. 46 -
48 and 50). It wasobliged too to adopt arate baserate of return method to determinerates, pursuant

to its governing statute (at paras. 65-66).

[53] Unlike ATCO, in the case before us the CRTC’s rate -setting authority, and its ability
to establish deferral accountsfor this purpose, are at the very core of its competence. The CRTCis
statutorily authorized to ad opt any method of determining just and reasonablerates. Furthermore, it
is required to consider the statutory objectives in the exercise of its authority, in contrast to the
permissive, free-floating direction to consider the public interest that existed in ATCO. The
Telecommunications Act displaces many of the traditional restrictions on rate -setting described in
ATCO, thereby granting the CRTC the ability to balance the interests of carriers, consumers and
competitors in the broader context of the Canadian telecommunications industry (Review of

Regulatory Framework Decision, at pp. 6 and 10).



[54] The fact that deferral accounts are at i ssue does nothing to change this framework.
No party objected to the CRTC’ s authority to establish the deferral accounts themselves. These
accounts are accepted regulatory tools, available as a part of the Commission’s rate -setting powers.
As the CRTC has noted, deferral accounts “enabl[e] a regulator to defer consideration o f aparticular
item of expense or revenue that is incapable of being forecast with certainty for the test year” °. They
have traditionally protected against future eventualities, particularly the difference between
forecasted and actual costs and revenues, alowing aregulator to shift costs and expenses from one
regulatory period to another. While the CRTC’s creation and use of the deferral accounts for
broadband expansion and consumer credits may have been innovative, it was fully supported by the

provisions of the Telecommunications Act.

[55] In my view, it follows from the CRTC’s broad discretion to determine just and
reasonableratesunder s. 27, its power to order acarrier to adopt any accounting method under s. 37,
and its statutory mandate under s. 47 to implement the wide -ranging Canadian telecommunications
policy objectives set out in s. 7, that the Telecommunications Act provides the CRTC with
considerable scopein establishing and approving the useto be made of deferral accounts. They were
created in accordance both with the CRTC’s rate -setting authority and with the goa that all rates

charged by carriers were and would remain just and reasonable.

[56] A deferral account would not serve its purpose if the CRTC did not also have the

*Telecom Decision CRTC 93-9.



power to order the disposition of the funds contained init. In my view, the CRTC had the authority
to order the disposition of the accounts in the exercise of its rate -setting power, provided that this

exercise was reasonable.

[57]1 therefore agree with the following observation by Sharlow J.A.:

ThePrice CapsDecision required Bell Canadato credit aportion of itsfina ratesto
adeferral account, which the CRTC had clearly indicated would be disposed of in due
course as the CRTC would direct. There isno dispute that the CRTC is entitled to use
the device of a mandatory deferral account to impose a contingent obligation on a
telecommunication service provider to make expendituresthat the CRTC may directin
thefuture. It necessarily followsthat the CRTC isentitled to make an order crystallizing
that obligation and directing a particular expenditure, provided the expenditure can
reasonably be justified by one or more of the policy objectiveslisted in section 7 of the
Telecommunications Act. [Emphasis added; para. 52.]

[58] Thisgenera analytical framework brings usto the more specific questionsin these
appeals. In the first appeal, Bell Canada relied on Gonthier J.’s decision Bell Canada v. Canada
(Canadian Radio-Television and Telecommunications Commission), [1989] 1 S.C.R. 1722 (“Bell
Canada (1989)”), to argue that “final” rates cannot be changed and that the funds in the deferral

accounts could not, therefore, be distributed as “rebates” to customers.

[59] In Bell Canada (1989), the CRTC approved aseriesof interimrates. It subsequently
reviewed them in light of Bell Canada’s changed financial situation, and ordered the carrier to credit
what it considered to be excess revenues to its current subscribers. Arguing against the CR TC’s
authority to do so, Bell Canada contended that the CRTC could not order a one -time credit with
respect to revenues earned from rates approved by the CRTC, whether the rate order was an interim

one or not. Gonthier J. observed that while the Railway Act contemplated a positive approval



schemethat only allowed for prospective, not retroactive or retrospective rate -setting, the one-time
credit at issue was nevertheless permissible because the original rates were interim and therefore

inherently subject to change.

[60] In the current case, Bell Canada argued that the rates had been made final, and that
the disposition of the deferral accounts for one-time credits was therefore impermissible. More
specifically, it argued that the CRTC’ sorder of one-time creditsfrom the deferral accounts amounted
to retrospective rate-setting as the term was used in Bell Canada (1989), at p. 1749, namely, that
their “purpose is to remedy the imposition of rates approved in the past and found in the fin d

analysis to be excessive” (at p. 1749).

[61] In my view, because this case concerns encumbered revenues in deferral accounts
(referred to by Sharlow J.A. as contingent obligations or liabilities), we are not dealing with the
variation of final rates. AsSharlow J.A. pointed out, Bell Canada (1989) isinapplicable because it
was known from the outset in the case before us that Bell Canada would be obliged to use the

balance of its deferral account in accordance with the CRTC’s subsequent direc tion (at para. 53).

[62] It would, with respect, be an oversimplification to consider that Bell Canada (1989)
applies to bar the provision of credits to consumersin thiscase. Bell Canada (1989) was decided
under the Railway Act, a statutory scheme that, significantly, did not include any of the
considerations or mandates set out in ss. 7, 27(5) and 47 of the Telecommunications Act. Nor did it

involve the disposition of funds contained in deferral accounts.



[63] In my view, the credits ordered out of the deferral accountsin the case beforeusare
neither retroactive nor retrospective. They do not vary the original rate as approved, which included
the deferral accounts, nor do they seek to remedy a deficiency in the rate order throu gh later
measures, since these credits or reductions were contemplated as a possible disposition of the
deferral account balances from the beginning. These funds can properly be characterized as
encumbered revenues, because the rates always remained subject to the deferral accounts mechanism
established in the Price Caps Decision. Theuse of deferral accountstherefore precludesafinding of
retroactivity or retrospectivity. Furthermore, using deferral accounts to account for the difference
between forecast and actual costs and revenues has traditionally been held not to constitute
retroactive rate-setting (EPCOR Generation Inc. v. Energy and Utilities Board , 2003 ABCA 374,
346 A.R. 281, at para. 12, and Reference Re Section 101 of the Public UtilitiesAct (1998), 164 Nfld.

& P.E.L.R. 60 (Nfld. C.A.), at paras. 97-98 and 175).

[64] The Deferral Accounts Decision wasthe culmination of aprocessundertakeninthe
Price Caps Decision. In the Price Caps Decision, the CRTC indicated that the amount s in the
deferral accounts were to be used in a manner contributing to achieving the CRTC’s objectives (at
paras. 409 and 412). Inthe Deferral Accounts Decision, the CRTC summarized itsearlier findings
that draw-downs could occur for various purposes, i ncluding through subscriber credits (at para. 6).
When the CRTC approved the rates derived from the Price Caps Decision, the portion of the
revenues that went into the deferral accounts remained encumbered. The deferral accounts, and the
encumbrance to which the funds recorded in them were subject, werethereforean integral part of the
rate-setting exercise ensuring that the rates approved were just and reasonable. It follows that

nothing inthe Deferral Accounts Decision changed either the Price Caps D ecision or any other prior



CRTC decision on this point. The CRTC’s later allocation of deferral account balances for various

purposes, therefore, including customer credits, was not a variation of afinal rate order.

[65] The dlocation of deferral account funds to consumers was not, strictly speaking, a
“rebate” in any event. Instead, as in Bell Canada (1989), these alocations were one-time
disbursements or rate reductions the carriers were required to make out of the deferral accounts to
their current subscribers. The possibility of one-time credits was present from the inception of the
rate-setting exercise. From the Price Caps Decision onwards, it was understood that the disposition
of the deferral account funds might include an eventual credit to subsc ribers once the CRTC
determined the appropriate allocation. It was precisely because therate -setting mechanism approved
by the CRTC included accumulation in and disposition from the deferral accounts pursuant to further

CRTC orders, that the rates were and continued to be just and reasonable.

[66] Therefore, rather than viewing Bell Canada (1989) as setting a strict rule that
subscriber credits can never be ordered out of revenues derived from final rates, it is important to
remember Gonthier J.’s concern that the financial stability of regulated utilities could be undermined
if rates were open to indiscriminate variation (at p. 1760). Nothing in the Deferral Accounts
Decision undermined the financia stability of the affected carriers. The am ounts at issue were
alwaystreated differently for accounting purposes, and the regul ated carrierswere aware of thefact
that the portion of their revenues going into the deferral accounts remained encumbered. Infact, the
Price Caps Decision formulawould have allowed for lower ratesthan the onesultimately set, wereit
not for the creation of the deferral accounts. Those lower rates could conceivably have been

considered sufficient to maintain the financial stability of the carriersand wereincreased onlyinan



effort to encourage market entry by new competitors.

[67] TELUS argued additionally that the Deferral Accounts Decision constituted a
confiscation of its property. This is an argument | have difficulty accepting. The funds in the
accounts never belonged unequivocaly to the carriers, and aways consisted of encumbered
revenues. Had the CRTC intended that these revenues be used for any purposesthe affected carriers
wanted, it could simply have approved therates asjust and reasonable and ordered the balance of the

deferral accounts turned over to them. It chose not to do so.

[68] It is also worth noting that in approving Bell Canada’s rates, the CRTC ordered it to
allocate certain tax savings to the deferral accounts®. Neither the CRTC, nor Bell Canada, could
possibly have expected that the company would be able to keep that portion of its rate revenue

representing a past liability for taxes that it was in fact not currently liable to pay or defer.

[69] For the above reasons, | would dismiss the Bell Canada and TELUS appeal.

[70] The premise underlying the Consumers’ Association of Canada appeal is that the
disposition of some deferral account funds for broadband expansion highlighted the fact that the
rates charged by carriers were, in a certain sense, not just and reasonable. Consumers can only

succeed if it can demonstrate that the CRTC’s decision was unreasonable.

1T elecom Decision CRTC 2003-15, at para. 32.



[71] At its core, Consumers’ primary argument was that the Deferral Accounts Decision
effectively forced users of acertain service (residential subscribersin certain areas) to subsidize users
of another service (the future users of broadband services) once the expansion of broadband
infrastructure was completed. Initsview, thiswasan indication that theratesch arged to residential
users were not in fact just and reasonable, and that therefore the balance in the deferral accounts,

excluding the disbursements for accessibility services, should be distributed to customers.

[72] As previously noted, the deferral accounts were created and disbursed pursuant to
the CRTC’s power to approve just and reasonable rates, and were an integral part of such rates. Far
from rendering these rates inappropriate, the deferral accounts ensured that the rates were just and
reasonable. And the policy objectives in s. 7, which the CRTC is always obliged to consider,
demonstrate that the CRTC need not limit itself to considering solely the service at issue in
determining whether rates are just and reasonable. The statute co ntemplates a comprehensive
national telecommunications framework. It does not require the CRTC to atomize individual

services. Itisfor the CRTC to determine atolerable level of cross -subsidization.

[73]Nor does the traditiona approach to telecommunicati ons regulation support
Consumers’ argument. Long-distance telephone users have long subsidized local tel ephone users
(Price Caps Decision, at para. 2). Therefore, while rates for individual services covered by the
Telecommunications Act may be evaluated on ajust and reasonable basis, rates are not necessarily
rendered unreasonabl e or unjust simply because thereis some cross -subsidization between services.
(SeeRyan, at 8604, for the proposition that the CRTC can determine the appropriate extent of cros s-

subsidization for a given telecommunications carrier.)



[74]In my view, the CRTC properly considered the objectives set out in s. 7 when it
ordered expendituresfor the expansion of broadband infrastructure and consumer credits. Indoing
S0, it treated the statutory objectives as guiding principlesin the exercise of itsrate -setting authority.

Pursuing policy objectives through the exercise of its rate -setting power is precisely what s. 47

requires the CRTC to do in setting just and reasonabl e rates.

[75] Indeciding to alocate the deferral account fundsto improving accessibility services
and broadband expansion in rural and remote areas, the CRTC had in mind its statutorily mandated
objectives of facilitating “the orderly development throu ghout Canada of a telecommunications
system that serves to . . . strengthen the social and economic fabric of Canada” under s. 7( a);
rendering “reliable and affordable telecommunications services . . . to Canadians in both urban and
rural areas” under s. 7(b); and responding “to the economic and social requirements of users of

telecommunications services” pursuant to s. 7( h).

[76] The CRTC heard from severa parties, considered its statutorily mandated objectives
in exercising its powers, and decided on an appr opriate course of action. Under the circumstances, |
have no hesitation in holding that the CRTC made a reasonable decision in ordering broadband

expansion.

[77]1 would therefore conclude that the CRTC did exactly what it was mandated to do
under the Telecommunications Act. It had the statutory authority to set just and reasonable rates, to

establish the deferral accounts, and to direct the disposition of the funds in those accounts. It was



obliged to do so in accordance with the telecommunications policy o bjectives set out in the
legislation and, as aresult, to balance and consider awide variety of objectivesand interests. It did
so in these appeal sin areasonable way, both in ordering subscriber credits and in approving the use

of the funds for broadband expansion.

[78]1 would dismissthe appeals. At therequest of all parties, there will be no order for

costs.

Appeal s dismissed.

Solicitors for the appellant/respondent Bell Canada: Blake, Cassels & Graydon,

Toronto.

Solicitorsfor the appellant/respondent TELUS Communications Inc. and the respondent

TELUS Communications (Québec) Inc.: Burnet, Duckworth & Palmer, Calgary.

Solicitors for the appellants/respondents the Consumers’ Association of Canada and the

National Anti-Poverty Organization and the respondent the Public Interest Advocacy

Centre: Paliare, Roland, Rosenberg, Rothstein, Toronto.

Solicitors for the respondent MTS Allstream Inc.:  Goodmans, Toronto.

Solicitors for the respondent/intervener the Canadian Radio-televison and



Telecommunications Commission:  Torys, Toronto.



