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Public Works launched a request for proposals for the procurement o f military goods.
Northrop Overseas, a Delaware corporation wholly owned by another Delaware corporation,
submitted a bid. When another bidder was awarded the contract, Northrop Overseas filed a
complaint with the Canadian International Trade Tribunal (* CITT”) alleging that Public Works had
failed to evaluate the bids properly, violating Article 506(6) of the Agreement on Internal Trade
(“AIT”). When the CITT agreed to hear the complaint, Public Works challenged Northrop Overseas’
standing to file the complaint on the grounds that Northrop Overseas was not a “Canadian supplier”.
TheCITT ruled that Northrop Overseas had standing to bring thecomplaint. Onjudicia review, the
Federal Court of Appeal quashed the ruling, holding that the CITT’s jurisdicti on under the AIT was

limited to complaints brought by Canadian suppliers.



Held: The appeal should be dismissed.

Non-Canadian suppliers do not have standing before the CITT to bring a complaints
under the AIT. While the CITT may be an effi cient dispute resolution vehicle, it is a statutory
tribunal and accessto it must befound in therelevant statutory instrument. The statutory provisions
providethat accesstothe CITT ispursuant to specific trade agreements negotiated by governments.
If the government of a supplier did not negotiate access to the CITT for its suppliers, there is no
access for them. In this case, standing before the CITT is determined by the AIT. AsaU.S
company with no officein Canada, Northrop Overseasisnot a Canadian supplier and iswithin the
jurisdiction of agovernment that did not negotiate accessto the CITT for thistype of contract. Its

recourseisjudicial review in the Federal Court. [1] [30] [44] [47]

The procurement provisionsin Chapter Fiveof the AIT areincorporatedintheir entirety
into the CITT’s statutory scheme. Under the Canadian International Trade Tribunal Act, a
“potential supplier” may file a complaint with the Tribunal concerning any aspect of the procurement
process that relates to a “designated contract”. In order to qualify as a “potential supplier”, the
bidder must be abidder or prospective bidder on adesignated contract. Section 3(1) of the Canadian
International Trade Tribunal Procurement Inquiry Regulations further provides that a “designated
contract” is one described in certain trade agreements, including the AIT. However, under the AIT,
in order for a contract to be a “designated contract”, the supplier must also be a “Canadian supplier”.

Otherwise the AIT isinapplicableto that contract. [11] [13] [16-17] [32]

The AIT is essentially a domestic free trade agreement. Article 101(1), which defines

the scope of the AIT, provides that it applies to “trade within Canada” and Article 501 indicatesthat



Chapter Five of the AIT, which relates to procurement, establishes a framework that will ensure
equal access to procurement for all Canadian suppliers. According to Article 518, only suppliers
with an officein Canadaqualify as Canadian suppliers. When read in context, “procurement within
Canada” in Article 502 is a subset of the category of “trade within Canada” whereby the government
acquires supplies. Under Article 502, the nationality of the “supplier” is necessary to determine
whether the procurement at issue is “within Canada” and therefore covered by the AIT. This
interpretation is consistent with therest of Article 502 and with the French text of the AIT. Sincethe
notion of “potential supplier” and the nationality of the supplier enter into co nsideration at different

stages of theanalysisfor different purposes, it also avoidscircularity. [11] [22] [24 -26] [28-29] [34]

Granting non-Canadian suppliers standing to bring complaints based onthe AIT to the
CITT would lead to problematic results. Inthiscase, Northrop Overseaswould gain rightsunder the
AIT despite its government not being a party to the AIT. This poses difficulties. The goods that
were the subject of this procurement were specifically excluded from trade agreements signed w ith
its country’s government and allowing the complaint would undercut that exclusion and others like it
in other international trade agreements. There would also be no reason for the CITT Regulationsto
refer to each specific trade agreement if anyone con tracting with the Government of Canadaor of a
province of Canada had standing before the CITT solely on the basis of Article 502(1) of the AIT.

[41] [43]
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The judgment of the Court was delivered by

ROTHSTEIN J. —

1. Introduction

[1] Theissueinthiscaseiswhether apotentia supplier for agovernment procurement

that is not a Canadian supplier has standing before the Canadian International Trade Tribunal

(“CITT”) to bring a complaint alleging an unfair bidding process based on the Agreement on Internal

Trade (“AlIT”). In my opinion, it does not.

2. Facts

[2] Public Works and Government Services Canada (“PW”) launched a request for

proposalsfor the procurement of 36 advanced multi -role infrared sensor (“AMIRS”) targeting pods



for the Department of National Defence’s CF -18 aircraft and 13 years of in-service support for the
pods. AMIRS pods are devices mounted on military aircraft in order to provide high resolution
imagery identifying targets. The appellant, Northrop Grumman Overseas Services Corporation
(“Northrop Overseas”), submitted a bid al ong with Lockheed Martin Corporation (*Lockheed) and
Raytheon Company (“Raytheon”). Lockheed’s bid was chosen, resulting in it being awarded a
contract for US$89,487,521 for the AMIRS targeting pods and US$50,357,649 for the in -service

support.

[3] Subsequent to the award of the procurement to Lockheed, Northrop Overseasfiled a
complaint with the Canadian International Trade Tribunal. It alleged that PW failed to evaluate bids
submitted in responseto the request for proposalsin accordance with the Eval uation Plan, which sets
out the procedures and methodology for evaluating the bids, including the score to be awarded for
different aspects of each bid. Northrop Overseas alleges that it was not awarded points to which it
was entitled and that Lockheed was awarded pointsto which it was not entitled under the Evaluation
Plan. In so doing, Northrop Overseas argues that PW violated Article 506(6) of the AIT, which
requires procurements covered by the AIT to clearly identify the criteriaused to evaluate bid s. The

CITT agreed to hear the complaint.

[4] Northrop Overseasisincorporated in the state of Delaware and iswholly owned by
Northrop Grumman Corporation (“Northrop Grumman”), another Delaware corporation. Northrop
Grumman also owns a Canadian subsidiary, Northrop Grumman Canada (2004) Inc. (“Northrop

Canada”). The bid, in this case, was made by Northrop Overseas.



[5] Before a hearing on the merits took place, PW challenged Northrop Overseas’ s
standing to file a complaint with the CITT based on a breach of the AIT. It alleged that Northrop
Overseas was a U.S. company and not a “Canadian supplier”. PW argued that access to the CITT

through the AIT isrestricted to Canadian suppliers (letter o f April 25, 2007).

[6] The CITT ruled that Northrop Overseas did have standing to bring a complaint
based on the AIT ([2007] C.I.T.T. No. 100 (QL)). Incomingto thisruling, the CITT brokewith its
previousdecisionsinwhich it held that only Canadian su ppliers could bring complaints based on the
AIT: see Eurodata Support ServicesInc. (Re), [2001] C.I.T.T. No. 59 (QL); Winchester Division—
Olin Corp. (Re), [2004] C.I.T.T. No. 44 (QL); EFJohnson (Re), PR-2006-006, April 26, 2006;
Computer Label Worldwide Co. (Re), PR-2006-023, August 22, 2006; Europe Displays, Inc.(Re),

[2007] C.I.T.T. No. 2 (QL).

[7] Onjudicial review, the mgority of the Federal Court of Appeal quashed thisruling,
determining that the CITT only had jurisdiction to hear complaints under t he AIT brought by
Canadian suppliers (2008 FCA 187, [2009] 1 F.C.R. 688). It remitted the matter to the CITT for

determination as to whether Northrop Overseas was a Canadian supplier.

[8] Northrop Overseas appeals to this Court to have the CITT’s original rulinggranting

it standing beforethe CITT restored. Both PW and Lockheed defend the judgment of the mgority of

the Federal Court of Appeal.

3. Issue



[9] |taketheappellant asidentifying two mainissues. First,didtheCITT errinhold ing
that non-Canadian suppliers have standing to initiate procurement complaints beforethe CITT under
the AIT? If standingisnot limited to Canadian suppliers, the second issueiswhether the CITT erred
in holding that Northrop Grumman’s complaint discl oses a reasonable indication of aviolation of
Chapter Five of the AIT as required by s. 7(1) of the Canadian International Trade Tribunal
Procurement Inquiry Regulations, SOR/93-602 (“CITT Regulations”). Since | determine that

standing is limited to Canadian suppliers under the AIT, | do not examine the second issue.

4. Anaysis

A. Sandard of Review

[10] As the Federal Court of Appeal and the parties noted, the case law has established
that a CITT decision on whether something falls within its jurisdiction will be reviewed on a
correctness standard: see Canada (Attorney General) v. Symtron SystemsInc ., [1999] 2 F.C. 514
(C.A), a para. 45; E.H. Industries Ltd. v. Canada (Minister of Public Works and Government
Services), 2001 FCA 48, 267 N.R. 173, at para. 5; SemensWestinghouse Inc. v. Canada (Minister of
Public Works and Government Services) , 2001 FCA 241, [2001] 1 F.C. 292, at para. 15, and Defence
Construction (1951) Ltd. v. Zenix Engineering Ltd., 2008 FCA 109, 377 N.R. 47, at para. 19. These
arerelatively recent cases which have determined the standard of review and all parties accept that
they remain authoritative in relation to the standard of review applicable to the question to be

answered inthisappeal. Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, recognized



that an exhaustive standard of review analysisisnot requiredin ev ery caseif thereevant standard of
review jurisprudence has already determined in a satisfactory manner the degree of deferenceto be
accorded with regard to aparticular category of question: see paras. 54, 57 and 62. The approach to
standard of review in Dunsmuir is intended to be practical. In this case, it is not necessary to go
beyond theinitial step inthe Dunsmuir analysis. Theissue on thisappeal isjurisdictional in that it
goesto whether the CITT can hear acomplaint initiated by a non -Canadian supplier under the AIT.

Accordingly, the standard of review is correctness.

B. Sanding

(i) Interpretation

[11] The AIT is an inter-governmental agreement entered into by the executive of the
federal, provincia and territorial (except Nunavut) governments. Itisnot apieceof legidation. The
executive cannot displace existing laws by entering into agreements, though the agreements may
bind it: see Reference re Anti-Inflation Act, [1976] 2 S.C.R. 373, at p. 433; Reference re Canada
Assistance Plan (B.C.), [1991] 2 S.C.R. 525, at pp. 551-52. Of course, the legislature can chooseto
adopt an agreement, in whole or in part, and givei t the force of law: see UL Canada Inc. v. Québec
(Procureur général), [1999] R.J.Q. 1720, at p. 1741, citing Nigel Bankes, “Co -operative Federalism:
Third Parties and Intergovernmental Agreements and Arrangements in Canada and Australia”
(1991), 29 Alta. L. Rev. 792, at p. 832. Indeed, parts of the AIT have been adopted by referencein
legislation. Aside from the provisions discussed in this appeal, Chapter Five of the AIT, which

relates to procurement, is incorporated in its entirety into the CITT’s stat utory schemeby s. 11 of the



CITT Regulations.

[12] However, the fact that part of the AIT has been adopted in legislation should not
obscurethefact that it was not drafted aslegidation. AsKatherine Swinton, now Justice Swinton of
the Ontario Superior Court, has noted, the AIT is a political document. Many of its provisions
express genera principles or goalsthat are not directly enforceable. While, as Katherine Swinton
notes, the AIT may be “written in legal language”, PW rightly point sout that it does not necessarily
follow the conventions of legislative drafting: see “Law, Politics, and the Enforcement of the
Agreement on Internal Trade”, in M.J. Trebilcock and D. Schwanen, eds., Getting There: An

Assessment of the Agreement on Inter nal Trade (1995), 196, at p. 201.

(i) Standing Under the Canadian International Trade Tribunal Act

[13] Standing beforethe CITT for procurement complaintsisgoverned by s. 30.11(1) of

the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.) (“CITT Act”), which

provides that “a potential supplier may file acomplaint with the Tribunal concerning any aspect of

the procurement process that relatesto a designated contract and request the Tribunal to conduct an

inquiry into the complaint”.

[14] Northrop Overseas says that pursuant to s. 30.11(1) of the CITT Act, the only
requirement for standing is to be a “potential supplier” under a “designated contract”. It submits that
it was apotential supplier. It saysthat contrary to the decision o f the Federal Court of Appedl, there

IS no requirement to be a “Canadian supplier” in order that the contract in question be a “designated



contract” in order to ground standing before the CITT.

[15] Indeed, that is the main issue in this appeal. Resolving it is a matter of statutory
interpretation and interpretation of the AIT. Therelevant provisions of the applicablelegidation and

the AIT are contained in the Appendix.

[16] Under s. 30.1 of the CITT Act, “potential supplier” is defined as *“a bi dder or
prospective bidder on a designated contract”. A “designated contract” is defined as “a contract for
the supply of goods or services” to a government institution and “that is designated or of a class of
contracts designated by the regulations”. Se ction 30.1 also provides that a “government institution”
is “any department or ministry of state of the Government of Canada, or any other body or office,

that is designated by the regulations”.

[17] Section 3(1) of the CITT Regulationsfurther providesthat a “designated contract” is
one described in the North American Free Trade Agreement, Can. T.S. 1994 No. 2 (“NAFTA”), the
World Trade Organization Agreement on Government Procurement, 1867 U.N.T.S. 3 (“WTO-
AGP”), or the AIT, and now, the Canada-Chile Free Trade Agreement (“CCFTA”). As Ryer J.A.

put it at para. 85, those trade agreements

may be regarded as “doors” into the jurisdiction of the CITT. A potential complainant in
respect of a procurement may pass through a “door” and thereby gainaccesstotheCITT
complaint procedure, by demonstrating that the subject -matter of the procurement is

within the scope of one of the trade agreements and that the activity contemplated by



that potential complainant is covered by, or within the scope of, that agreement.

[18] The agreements through which complainants can gain accessto the CITT wereeach
negotiated between different parties and confer different rights. It is not argued that either the
NAFTA or theWTO-AGP arerelevant. Thisisbecause Canadahas negotiated the exclusion of the
military procurement at issuein thiscasefromthe NAFTA andtheWTO -AGP. Inboththe NAFTA
and the WTO-AGP, military procurement is treated differently from many other categories of
procurement. Whereasall procurements by certain federal government departments are covered by
the rules in these agreements, for the Department of National Defence (“DND”), the only
procurements covered by the NAFTA arethosefor the goodslisted at itsAnnex 1001.1b -1. Andthe
only procurement covered by the WTO-AGP arethoselisted inits Annex 1. Inthiscase, the goods
at issue, “Fire Control Systems”, are not listed in either Annex 1001.1b -1 or Annex 1 and, therefore,
neither the NAFTA nor the WTO-AGP apply to the procurement in thiscase. By contrast, the AIT
appliesto al procurement by PW or DND and so the goods at issue are not excluded from the AIT:

see Annex 502.1A of the AIT.

(iif) The Scope of the AIT

[19] Northrop Overseas argues that the contract with PW for the supply of targeting pods
for the CF-18 aircraft plusin-service support for 13 yearsisacontract described in Article 502 of the

AIT. It saysitisentitled to rely on the AIT.

[20] Article 502 of the AIT sets monetary thresholds for the applicat ion of the AIT.



There is no doubt that the contract in this case far exceeds those thresholds.

[21] Article 502(1) makes it clear that it applies to procurements by the federd,
provincial or territorial (except Nunavut) governments. However , it does not specify expressly who
may be asupplier in the case of procurements covered by the AIT. Article 502 usesthe expression
“procurement within Canada” by listed entities (“ marchés publics ... passés au Canada par une
[des] entités énumérées” in French), but it does not define “procurement within Canada”. To
understand what makes a procurement “within Canada”, it is necessary to consider other provisions

of the AIT that provide the context in which to understand Article 502.

[22] Article 501 sets forth the purposes of Chapter Five of the AIT: “... to establish a
framework that will ensure equal access to procurement for all Canadian suppliers....” A “Canadian

supplier” is defined in Article 518 as a supplier having “a place of business in Canada .

[23] Further guidance is provided in the Preamble and in Articles 100 and 101 of the
AIT. The AIT’s Preamble states that the parties to the agreement have resolved to promote an “open,

efficient and stable domestic market” and “equal economic opportunity for Canadians”, as well as to

reduce barriers to the free movement of “persons, goods, services and investments within Canada”
(emphasisadded). Article100 providesthat it isthe obligation of the partiesto eliminate barriersto
free trade of persons, goods, services and investments within Canada and to establish an open and
efficient and stable domestic market. Article 101(1) provides that the AIT applies to trade within
Canada. Article 101(3) provides further elaboration to this end. Article 101(3) (a) says that the

parties will not establish new barriersto internal trade. Article 101(3)(b) says that the partieswill



treat al persons, goods, services and investments equally irrespective of where they originate in
Canada. Paragraphs (c) and (d) require the parties to reconcile relevant standards and regulatory

measures and administrative policies to provide for free movement of trade within Canada.

[24]1t is abundantly clear having regard to these provisions of the AIT that the
agreement pertains to domestic trade within Canada.  Essentidly, it is a domestic free trade

agreement.

[25] These provisionsassist in providing context within which tointerpret the meaning of
Article 502(1) of the AIT. As | understand Ryer J.A.” s reasons, he takes “procurement within
Canada” to be a subset of the category of “trade within Canada”, which defines the scope of the
AIT at Article 101; “procurement within Canada” is that sub -category of “trade within Canada”
whereby the government acquires supplies. seemgority reasonsat paras. 36 -40 and 58. | think heis

correct.

[26] Thisinterpretation is consistent with therest of Article 502. Article 502(3) alows
certain entitiesto deviate from the AIT in their commercial procurement provide d that they do not

discriminate against suppliers of goods or services of any other party.

[27] The procurements within Canada referred to in Article 502(1) are procurements
between a government entity of a party to the AIT and asupplier of another party. That is, when an
entity of the federal government or a provincia or territorial government (except Nunavut) enters

into a procurement contract with a supplier within the jurisdiction of the federal government or a



provincia or territorial government (except Nunavut) who are the partiesto the AIT, the procuring

party isto govern itself in accordance with the requirements of the AIT.

[28] According to Article 518, only suppliers with an office in Canada qualify as
Canadian suppliers. Thismakes sensein light of the AIT being concerned with interna trade. As
Ryer J.A. noted, aprocurement contract with aforeign supplier would entail trading with asupplier
not located in Canada — “the resulting transaction would more properly constitute ‘international’

trade, and not ‘internal’ Canadian trade or trade inside Canada” (para. 55).

[29] 1 do not think theinterpretation that suppliersto procurement under the AlT haveto
be suppliersin Canadais inconsistent with the French text of the AIT. In hisdissent, Lé&ourneau
J.A. expressed concern that the French version of Article 502(1) indicated that the AIT’s
procurement provisions applied “to a public deal or contract done in Canada which involves the
Canadian government in this case” (para. 97). In French, Article 502(1) refers to “ marchés publics
... passés au Canada”. While, acontextually, the phrase “ marchés publics ... passés au Canada”
might be interpreted as procurement merely made or reached in Canada, the phrase must beread in
light of the title, the Preamble and Chapter One’s stipulation that the agreement applies to “internal
trade” and “trade within Canada”. In the context of the AIT’s scope and purpose, | think it is fair to
say that in order for a procurement contract to be “ passés au Canada”, the supplier must be

Canadian, as defined in Article 518.

(@iv) The Relationship Between Suppliers and the Parties to a Trade Agreement in the
Scheme of the CITT Regulations




[30] Thisappeal proceedsonthebasisthat Northrop Overseasdoesnot h ave aplace of
businessin Canada. Onthisbasis, Northrop Overseasisnot aCanadian supplier becauseit doesnot
have aplace of businesswithin thejurisdiction of agovernment that isaparty tothe AIT anditisnot

entitled to invoke the provisions of the AIT in order to have standing before the CITT.

[31] Inother words, a designated contract, under the scheme of s. 3(1) of the CITT
Regulations, isonefor procurement by agovernment or government entity under either the NAFTA,
the AIT, the WTO-AGP, or, now, the CCFTA. The placement of the AIT alongside ot her trade
agreementsin s. 3(1) isinstructive. These agreements operate on the basis of amutual lowering of
trade barriersfor the partiesto each agreement. Canada negotiated accessfor itscitizensto markets
in other countries in exchange for loweri ng Canadian barriers to commerce from these same

countries. The agreements confer rights on the parties to them and to suppliers of those parties.

[32] Inthecaseof the AIT, in order for the contract to be a designated contract, the
supplier must be a Canadian supplier in a procurement contract by a Canadian government or

government entity. Otherwise the AIT isinapplicable to that contract.

(v) Circularity

[33] Létourneau J.A. was of the view that PW’s argument is circular, stating that

. apotential supplier, according to section 30.1 of the CITT Act, is “a bidder or
prospective bidder on a designated contract.” And a designated contract is one that takes
into account particular circumstances or characteristics of the potential supplier. Inother
words, a potential supplier is defined by the designated contract and a designated
contract is defined by the potential supplier. [para. 102]



| am unable to agree with this characterization because, in my view, it conflates the notion of
“potential supplier” in ss. 30.1 and 30.11 of the CITT Act with the notion of “supplier” in Article
502 of the AIT. These are, in my respectful view, two different concepts that are used in two
different ways.

[34] Under Article 502 of the AIT, the nationality of the “supplier” is necessary to
determine whether the procurement at issue is “within Canada” and therefore covered by the AIT.
By contrast, the notion of “potential supplier” defined ats. 30.1 of the CITT Actisused, ats. 30.11,
to determine whether the complainant has standing before the CITT under arelevant listed trade
agreement. The term “potential supplier” in the CITT Act is general and intended to apply to all the
trade agreementslistedins. 3(1) of the CITT Regulations. Whilethese determinations may overlap
to some extent, the notion of “potential supplier” and the nationality of the supplier enter into
consideration at different stages of the analysis for different purposes. There is theref ore no

circularity.

(vi) Other Provisions of the AIT

[35] Northrop Overseas pointsto anumber of other provisionsof Chapter Five of the
AIT as supporting its argument that the AIT confersrightsto it. These arguments are made with
respect to the second i ssue, namely, whether Northrop Overseas’s complaint discloses a reasonable
indication of aviolation of the AIT in accordance with s. 7(1) of the CITT Regulations. | do not

addressthisissue because | have found that non -Canadian suppliers do not have st anding beforethe



CITT. Nevertheless, I think it is useful to address some of Northrop Overseas’s arguments in that

they might be thought to have a bearing on the interpretation of Article 502 of the AIT.

[36] Northrop Overseas says that Article 514 provides for federal bid protest
procedures (i.e., the CITT) that are availableto all supplierson aprocurement by adesignated entity.
It points to the distinction between “suppliers” and “Canadian suppliers” in the definitions at Article
518 of the AIT to argue that where the AIT refers only to “suppliers”, as in Article 514, it includes
non-Canadian suppliers. That interpretation would mean that, in this case, Northrop Overseas, a
non-Canadian supplier, would be entitled to file a complaint bef orethe CITT. | do not think this
interpretation can stand. The AIT does not distinguish between “Canadian suppliers” and
“suppliers” in the way Northrop Overseas suggests. Although Articles 513(2 -6) refer only to
“suppliers”, Articles 513(4-6) assume that the supplier will be located in aprovince. For example,
Article 513(4) provides that “a supplier ... may make a written request to the contact point in the

Province where the supplier is located to seek resolution of the complaint”.

[37] Thefact that the AIT does not specify that the provincial bid protest procedures
set out in Article 513 are limited to Canadian suppliers, while clearly assuming it, suggests that
references to “suppliers” in Article 514, which sets out the federal bid protest procedure s, are also

meant to apply only to Canadian suppliers.

[38] Article 504(6) (and perhaps Article 504(5)) do use “supplier” so as to include
non-Canadian suppliers. Other provisions of Article 504 use “supplier” (and not “Canadian

supplier”) to refer to suppliers from Canada: Article 504(1) refers to “suppliers ... of any other



Party”, Articles 504(2) and (4) refer to “suppliers ... of a particular Province or region”, and Article
504(3) assumes suppliers will have a “place of business in Canada”. However, Ar ticle 504(6)
provides:

Except as otherwise required to comply with international obligations , a Party may

limit its tendering to Canadian goods, Canadian servicesor Canadian suppliers, subject
to the following conditions:

(@) the procuring Party must be satisfied that there is sufficient competition among
Canadian suppliers;

(b) al qualified suppliers must be informed through the call for tenders of the
existence of the preference and the rules applicable t o determine Canadian content;
and
(c) the requirement for Canadian content must be no greater than necessary to qualify
the procured good or service as a Canadian good or service. [Emphasis added.]

A number of interpretations of thisprovision have been advanced. Northrop Overseasarguesthat it

must beintended to benefit non-Canadian suppliers. Otherwise it creates “a right for which there is

no beneficiary” (Northrop Overseas’s factum, at para. 93).

[39] [Idonotthink thisisthe correct way to read A rticle 504(6). The opening words of
the provision recognize that the AIT will not trump international obligations pertaining to the
nationality of goods, services or suppliers of a procurement process. It does not recognize any
obligationsto foreign suppliers, unlessthose obligations are required by international agreementsor
law. Otherwise, the obligations recognized in the AIT are to other government parties and the
suppliers of those parties. The conditions under which a procurement may be limited to Canadian
goods, servicesor suppliersin Article 504(6) ensure that the taxpayers funding the procurement are

receiving the benefits of a substantively competitive process. It does not bring foreign suppliers



under the AIT.

[40] Northrop Overseasaso arguesthat Article 506, on which it based itscomplaint,
confers rights to all suppliers rather than just Canadian suppliers. However, as Ryer J.A. notes,
Article 506(1) stipulates that procedures set out in Article 506 apply to the “procurem entsthat are
covered by Chapter Five” (para. 45). That, in turn, is determined by Article 502. 1 do not think that
Article 506 istherefore helpful ininterpreting Article 502 or the scope of the AIT. Asl have stated,

Chapter Five applies only to procurements between listed entities and Canadian suppliers.

(vii) Problemswith the AIT Applying to Non-Canadian Suppliers

[41] Northrop Overseas’ argument that non-Canadian suppliershave standing to bring
complaints based onthe AIT tothe CITT leadsto problematic results. If the argument of Northrop
Overseaswere correct, it would gain rightsunder the Al T despiteitsgovernment (here, theU. S.) not
being a party to the AIT. This poses difficulties. First, the goods that were the subject of this
procurement were excluded from the NAFTA and the WTO-AGP. Allowing non-Canadian
suppliersto gain rightsunder the AIT wherethoserightswere spec ifically excluded from agreements
signed with their country’s government would undercut the exclusion. Canada has negotiated similar
exclusionsfor the military goods at issuein this case in trade agreements with Chile, Colombiaand
Peru: see CCFTA, Annex Kbis-01.1-3, Schedule of Canada, Section A, rule 2; Canada-Peru Free
Trade Agreement, Annex 1401.1-3, Schedule of Canada, Section A, rule 2; Canada-Colombia Free

Trade Agreement, Annex 1401-3, Section B.



[42] Second, Northrop Overseas’s interpretation undermines the Canadian
government’s approach to negotiating trade agreements. Access to an accelerated alternative dispute
resolution body for procurement disputes, such asthe CITT, is a concession that Canada can offer
other countries in negotiating trade agreements with the intent of obtaining reciprocal concessionsin
the other country. If accesstothe CITT werefreely availableto suppliersof al countries, accessto it
would have no value as a concession and Canada would have gre ater difficulty securing the
equivalent access for its own suppliers in foreign countries. Canada’s trade agreements with Chile,
Peru and Colombiaalso provide for timely dispute resolution of the sort provided by the CITT and,
asnoted above, the CCFTA hasbeen addedtos. 3(1) of the CITT Regulations. see CCFTA, Annex
Kbis-13, Canada-Peru Free Trade Agreement, Article 1412 and Canada-Colombia Free Trade

Agreement, Article 1412.

[43] Therewould benoreasonforthe CITT Regulationsto refer to each specific trade

agreement if anyone contracting with agovernment institution had standing beforethe CITT solely

on the basis of Article 502(1) of the AIT.

(viii) The Jurisdictions of the CITT and the Federal Court

[44] Itissuggestedthat the CITT providesan effi cient dispute resol ution mechanism
to which there should be ready access. While the CITT may be an efficient dispute resolution
vehicle, it isastatutory tribunal and accessto it must be found in the relevant statutory instrument.
The statutory provisi ons provide that access to the CITT is pursuant to specific trade agreements

negotiated by governments. If the government of asupplier did not negotiate accesstothe CITT for



its suppliers, thereis no access for them.

[45] Northrop Overseas saysthat such aninterpretation produces anomal ous results.
A Canadian supplier would have standing to challenge a contract awarded to a non -Canadian
supplier but the reverse would not betrue. Again, thisisthe result of the agreements negotiated by
the governments who are parties to the various agreements under which the terms of access to the

CITT are determined.

[46] It should be noted that anon-Canadian supplier of goodsis not without recourse.
Decisions of governments and government entities are su bject tojudicial review. Inthe case of the
Government of Canadaand itsentitiesand, in particular, PW, thereisrecourseto the Federal Court
by way of judicial review. Itisargued that such recourseislimited and duplicative by comparisonto
that available through the CITT. While that may be so, again, accessto the CITT isthe product of
the trade agreements entered into between the governments who are partiesto such agreements and
the legidation adopted to implement those agreements. The righ ts of suppliers are subject to the

rights negotiated for them by their governments.

[47] Northrop Canadaapparently hasaplace of businessin Canadaandif it, instead of
Northrop Overseas, had bid on the procurement in this case, then, as the potential suppl ier in this
case, it may well have had standing to complain about the award to Lockheed beforethe CITT. The
magjority of the Federal Court of Appeal suggested that incometax considerations may have beenthe
reason Northrop Overseas was the potential supplier (para. 64). Whatever the reason, standing

beforethe CITT isdetermined by the agreements entered into by the governments of suppliers. As



Northrop Overseas is within the jurisdiction of a government that did not negotiate access to the
CITT for this type of military procurement by the Government of Canada, its recourse is judicial

review in the Federal Court.

5. Disposition

[48] | would dismissthe appea with costs.

APPENDIX
Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.)
30.1 [Definitions] In this section and in sections 30.11 to 30.19,
“complaint” means a complaint filed with the Tribunal under subsection 30.11(1);
“designated contract” meansacontract for the supply of goods or servicesthat hasbeen
or is proposed to be awarded by a government institution and that is designated or of a

class of contracts designated by the regulations;

“government institution” means any department or ministry of state of the Government
of Canada, or any other body or office, that is designated by the regulations;

“interested party” means a potential supplier or any person who has a material and direct
interest in any matter that is the subject of acomplaint;

“potential supplier” means, subject to any regulations made under paragraph 40(f.1), a
bidder or prospective bidder on a designated contract.

30.11 (1) [Filing of complaint] Subject to theregulations, a potential supplier may file
a complaint with the Tribunal concerning any aspect of the procurement process that
relates to a designated contract and request the Tribunal to conduct an inquiry into the
complaint.



30.13 (1) [Decision to conduct inquiry] Subject to the regulatio ns, after the Tribunal
determines that a complaint complieswith subsection 30.11(2), it shall decide whether
to conduct an inquiry into the complaint, which inquiry may include a hearing.

Canadian International Trade Tribunal Procurement Inquiry Regulations , SOR/93- 602

3. (1) [Designations] For the purposes of the definition “designated contract” in
section 30.1 of the Act, any contract or class of contract concerning a pr ocurement of
goods or services or any combination of goods or services, asdescribed in Article 1001
of NAFTA, in Article 502 of the Agreement on Internal Trade, in Article | of the
Agreement on Government Procurement or in Article K bis-01 of Chapter Kbis of the
CCFTA, by agovernment institution, is adesignated contract.

7(1) [Conditions for inquiry] The Tribunal shall, within five working days after the
day on which acomplaint isfiled, determinewhether thefollowing conditionsaremet in
respect of the complaint:

(@) thecomplainant isapotentia supplier;
(b) thecomplaint isin respect of adesignated contract; and
(c) the information provided by the complainant, and any other information
examined by the Tribunal in respect of the complaint, discloses a reasonable
indication that the procurement has not been carried out in accordance with
whichever of Chapter Ten of NAFTA, Chapter Five of the Agreement on
Internal Trade, the Agreement on Government Procurement or Chapter Kbis of
the CCFTA applies.
Agreement on Internal Trade
PREAMBLE
The Governments of Canada, Newfoundland and Labrador, Nova Scotia, Prince Edward
Island, New Brunswick, Quebec, Ontario, Manitoba, Saskatchewan, Alberta, British
Columbia, the Northwest Territories and Y ukon,
RESOLVED to:

PROMOTE an open, efficient and stable domestic market for long-term job creation,



economic growth and stability;

REDUCE AND ELIMINATE, to the extent possible, barriersto the free movement of
persons, goods, services and investments within Canada;

PROMOTE equa economic opportunity for Canadians,
ENHANCE the competitiveness of Canadian business;
PROMOTE sustainable and environmentally sound development;
CONSULT on matters related to internal trade;

RECOGNIZE the diverse social, cultural and economic characteristics of the
provinces; and

RESPECT the legidative authorities of Parliament and the provincia legislatures
under the Constitution of Canada;

HEREBY AGREE asfollows:
PART I
GENERAL
Chapter One
Operating Principles

Article 100: Objective

It isthe objective of the Partiesto reduce and eliminate, to the extent possible, barriers
to the free movement of persons, goods, services and investments within Canadaand to
establish an open, efficient and stable domestic market. All Partiesrecognize and agree
that enhancing trade and mobility within Canadawould contribute to the attainment of
this goal.
Article 101: Mutually Agreed Principles

1. This Agreement appliesto trade within Canadain accordance with the chaptersof this
Agreement.

3. In the application of this Agreement, the Parties shall be guided by the following



principles:

@

(b)

(©

(d)

Parties will not establish new barriers to internal trade and will facilitate the
cross-boundary movement of persons, goods, services and investments within
Canada;

Parties will treat persons, goods, services and investments equally, irrespective
of where they originate in Canada;

Parties will reconcile relevant standards and regulatory measuresto provide for
the free movement of persons, goods, services and inv estments within Canada;
and

Parties will ensure that their administrative policies operate to provide for the
free movement of persons, goods, services and investments within Canada.

4. In applying the principles set out in paragraph 3, the Parties recognize:

@

(b)

(©

(d)

()

the need for full disclosure of information, legidlation, regulations, policies and
practicesthat have the potential to impede an open, efficient and stable domestic
market;

the need for exceptions and transition periods;

the need for exceptions required to meet regional development objectives in
Canada;

the need for supporting administrative, dispute settlement and compliance
mechanisms that are accessible, timely, credible and effective; and

the need to take into account the importance of environmental objectives,
consumer protection and labour standards.

Article 501: Purpose

Consistent with the principles set out in Article 101(3) (Mutually Agreed Principles)
and the statement of their application set out in Article 101(4), the purpose of this
Chapter isto establish aframework that will ensure equal accessto procurement for all
Canadian suppliers in order to contribute to a reduction in purchasing costs and the
development of a strong economy in a context of transparency and efficiency.

Article 502: Scope and Coverage



1. This Chapter applies to measures adopted or maintained by a Party relating to
procurement within Canada by any of its entities listed in Annex 502.1A, where the
procurement valueis:

(@ $25,000 or greater, in cases where the largest portion of the procurement is for
goods;

3. Theentitieslisted in Annex 502.2B shall be freeto pursue commercia procurement
practices that may otherwise not comply with this Chapter. Nevertheless, the Parties
shall not direct those entities to discriminate against the goods, services or suppli ers of
goods or services of any Party, including those related to construction.

Article 504: Reciprocal Non-Discrimination

1. Subject to Article 404 (Legitimate Objectives), with respect to measures covered by
this Chapter, each Party shall accord to:

(@ the goods and services of any other Party, including those goods and services
included in construction contracts, treatment no less favourable than the best
treatment it accords to its own such goods and services; and

(b) thesuppliersof goodsand servicesof any other Party, including those goodsand
servicesincluded in construction contracts, treatment no lessfavourablethan the
best treatment it accords to its own suppliers of such goods and services.

2. With respect to the Federal Government, paragraph 1 means that, subject to Article
404 (Legitimate Objectives), it shall not discriminate:

(@ betweenthegoodsor servicesof aparticular Province or region, including those
goods and services included in construction contracts, and those of any other
Province or region; or

(b) between the suppliersof such goodsor servicesof aparticular Provinceor region
and those of any other Province or region.

3. Except as otherwise provided in this Chapter, m easures that are inconsistent with
paragraphs 1 and 2 include, but are not limited to, the following:

(@ theimposition of conditionson theinvitation to tender, registration requirements
or qualification proceduresthat are based on the location of asupplier's place of
business in Canada, the place in Canada where the goods are produced or the
services are provided, or other like criteria;



4. No Party shall impose or consider, in the evaluation of bids or the award of contracts,
local content or other economic benefits criteria that are designed to favour:

(@ thegoodsand services of aparticular Province or region, including those goods
and services included in construction contracts; or

(b) thesuppliersof aparticular Province or region of such goods or services.

5. Except as otherwise required to comply with international obligations, a Party may
accord a preference for Canadian value-added, subject to the following conditions:
(@ the preference for Canadian value-added must be no greater than 10 per cent;

(b) theParty shall specify inthecall for tendersthelevel of preferenceto beusedin
the evaluation of the bid; and

(c) al qualified suppliers must be informed through the call for tenders of the
existence of the preference and the rules applicable to determine the Canadian
value-added.

6. Except as otherwise required to comply with international obligations, a Party may
[imit itstendering to Canadian goods, Canadian services or Canadian suppliers, subjec t
to the following conditions:

(a) the procuring Party must be satisfied that there is sufficient competition among
Canadian suppliers,

(b) al qualified suppliers must be informed through the call for tenders of the
existence of the preference and the rules applicable to determine Canadian
content; and

(c) the requirement for Canadian content must be no greater than necessary to
qualify the procured good or service as a Canadian good or service.

Article 506: Proceduresfor Procurement

6. Inevaluating tenders, a Party may take into account not only the submitted price but
also quality, quantity, transition costs, delivery, servicing, the capacity of the supplier to
meet the requirements of the procurement and any other criteriadirec tly related to the
procurement that are consistent with Article 504. The tender documents shall clearly



identify the requirements of the procurement, the criteria that will be used in the
evaluation of bids and the methods of weighting and evaluating the c riteria.

Article 513: Bid Protest Procedures — Provinces
1. This Article applies to complaints regarding procurement by Provinces.

2. Where, in respect of aspecific procurement, asupplier has had recourseto thedispute
settlement procedures under another procurement agreement, it may not utilize the bid
protest procedures of this Chapter for that specific procurement.

3. The supplier shall communicateits concerns or complaintsinwriting to the procuring
Party with aview to resolving them.

4. Where a supplier has exhausted all reasonable means of recourse with respect to a
complaint with the procuring Party, it may make awritten request to the contact pointin
the Province where the supplier is located to seek resolution of t he complaint.

5. Wherethe contact point determinesthat the complaint isreasonable, it shal, on behal f

of the supplier, within 20 days after the date of delivery of the request, approach the
contact point of the procuring Party and make representations on the supplier’s behalf.
Wherethe contact point determinesthat the complaint isunreasonable, it shal providea
written notice to the supplier within 20 days after the date of delivery of the request

setting out reasonsfor the decision. Failureto pr ovide such noticeis deemed to be notice
for the purposes of Article 1711(2)(a) (Initiation of Proceedings by Persons).

6. Where the matter has not been resolved under paragraph 5 within 20 days after the
date of delivery of the supplier’s request, the Party in whose territory the supplier is
located may make awritten request for consideration of the complaint by areview pand.

The request shall be delivered to the procuring Party and to the Secretariat. Where the
Party in whose territory the supplier is located determines the complaint to be
unreasonable, it shall provide written notice to the person within 20 days after the date
of delivery of the supplier’s request. Failure to provide such notice is deemed to be

notice for the purposes of Article 1711(2)(b) (Initiation of Proceedings by Persons).

Article 514: Bid Protest Procedures — Federal Government
1. ThisArticle appliesto complaints regarding procurement by the Federal Government.
2. In order to promote fair, open and impartial procurement procedures, the Federal

Government shall adopt and maintain bid protest proceduresfor procurement covered by
this Chapter that:



@

(b)

(©

(d)
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(f)

()

allow suppliersto submit bid protests concerning any aspect of the procurement
process, which for the purposes of this Article begins after an entity has decided
on its procurement requirement and continues through to the awarding of the
contract;

encourage suppliers to seek a resolution of any complaint with the entity
concerned prior to initiating abid protest;

ensure that its entities accord fair and timely consideration to any complaint
regarding procurement covered by this Chapter;

[imit the period within which asupplier may initiate abid protest, provided that
the period is at least 10 business days from the time when the basis of the
complaint became known or reasonably should have become known to the
supplier;

permit asupplier that does not achieve a successful resolution of itscomplaint to
bring the matter to the attention of an authority, with no substantial interestinthe
outcome, to receive and consider the complaint and make appropriate findings
and recommendations with respect to the complaint;

require the reviewing authority to provideits findings and recommendations in
writing and in atimely manner and make them available to the Parties; and

require the reviewing authority to specify its bid protest pro cedures in writing
and make them generally available.

Article 518: Definitions

In this Chapter:

Canadian supplier means a supplier that has a place of businessin Canada;

place of business means an establishment where a supplier conducts activities on a
permanent basisthat is clearly identified by name and accessible during normal working

hours;



supplier means a person who, based on an assessment of that person's financial,
technical and commercia capacity, is capable of fulfilling the requirements of a
procurement and includes a person who submits atender for the purpose of obtaining a
construction procurement;

tender means aresponse to acall for tenders;
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Canada, Ottawa.
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