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l. EXECUTIVE SUMMARY

[1] On December 19, 2019, t he Canonizsione® 9 i dnidre do fa
Noti ce of Applipatdng art a g aRegpdirtdentt Pardésh & Heimbecker, Limited

(AP&H @), pursuant to section 92 of t@mpetition AGtRSC 1985, ¢ €34 [{Acto), following the

acquisition by P&H of10 primary grain elevator$ HElevatorsd )ocated in Western Canada

( Transactiono )Prior to theTransaction,heselO Elevators were owned and operated by Louis
Dreyfus CompaniypC@€anadaeUbEC P &khégrainbhusimgstiiis t or s
Application, the Commissioner challenges the acquisition by P&ldnef of these Elevators,
namely,the LDC Elevatorlocatedon the TrangCanada Highway n Vi r den \Virdbhani t o b :
Elevatoro ,)near the Manitob&askatchewan border.

[2] The Commissioner claims that by acquiring the Virden Ele\aWirden Acquisition o or
fAcquisitiond), P&H causes or idikely to cause assubstantiareduction ofcompetition in the
supply of grain handling servicds@HSO for wheat andcanolafor thosefarms that benefited
from competition between the Virden Elevator &melnearby elevator owned by P&d located
in Moosonin, Saskatchewaralso on the Trar€anada Highway Moosomin Elevatord .)The
Virden Acquisition is the only portion of the Transaction challenged by the Commissidhey
Application

[3] The Commi ssioner 0s A @puHompettive effects aalsédedbgtbes t h a
Virden Acquisitionrequire a remedy undsection 92 of the AcThe Commissionesubmitsthat

farms in the areavhich had previously benefited froné competition between P&H and LDC

are likely to paymateriallymore to obtain GHS from th®oosomin and Virderklevators, and

will thus receive &€ss moneyor their wheat and canola. The Commissioner maintains that canola
crushing plantg @rusherso aind more distant Elevators are not sufficient to constrain an exercise

of market poweby P&H, due ¢ higher transportation costs for farms to deliver their goaihese

competitors

[4] P&H disputes t he C.oP&hsubmits thattelm & s Cpmomii £ $iomn
Application improperly defineboth the relevant product markand the relevant geographic
marketaffected by the Virden Acquisitioi\ccording to P&H, the relevant product market is the
purchase of wheat or canola from the faras P&Hdoes not supply GHS. As tbe relevant
geographic markeP&H submits thait is much broader than the Commissioner allegesethe

purchase prices set by the Moosomin and Virden Elevators are influenced by rival Elandtors
Crusherdocated far beyond theespectiveindividual draw areasf these twoElevators P&H

contends than the face of vigorous and effective competition from competing Elevators, as well
asfromcanolr ushers and other direct purchasers of
Virden Elevator gives it neither the ability nor the incentive to exercisepsamy power in any

properly defined market. Hencgays P&H,the Virden Acquisition does not lesseompetition
substantially in anyelevant market, and is not likely to do 8&éoreover,P&H argues that in any

event, the efficiencies that tMerden Acquisition is likely to bring about will be greater than, and

will offset, the effects of any alleged lessening or prevention of competition.



[5] For the reasons that follow, the Tribunal will dismiss the Application brought by the
Commissioner. The Commissioneas failed to establish, on a balance of probabilities, that the
elements of section 92 have been satisfied.

[6] The Tribunat first concludes that in the circumstances of this caseeteeant product is

not the sale oilGHS to farms as alleged by the Comssioner, but the purchase of wheat and

canola by P&H.The definition of the relevant product market was a fundamental point of
disagreement between the parties, and lgily influential intheT r i bunal 6s over al
The Tribunal finds that the Comms si oner 0s proposed product m
commer ci al reality and i n the eavdiddeednoc ea p pM ooraecc
product market definition advanced by the Commissioner fails on the facts, from a precedential

and legal stadpoint, and from a conceptual and economic perspective. Turning to the geographic
market,the Tribunal is of the view that the relevant geographic méokehe purchase oiheat

is more likely than not to beomprised ofat leasthe Virden, Moosomink-airlight, Whitewood

Oakner, Elva, and Shoal Lak#¢evators As totherelevant geographic markktr the purchase of

canola, it includes at least the Moosomin, Virden, Fairlight, Oakner, Whitewood, Brandon
(Richardson), Melville, Souris East, Shoal Lakad Elva Elevatorsas well as the Crushers at
Harrowby, Yorkton (LDC), Velva, and Yorkton (RichardsofMhese relevant market are
somewhatlose to the geographic marlsgproposed by the Commissioner lamelarger than the

narr owofc of r ibdiweengheMioosominand VirdenElevators that he originally

identified (discussed below)

[7] The Tribunal alsdinds that the Commissioner has not established @ cquisition
lessens@mpetition substantiallyn any relevant markeor is likely to do so. The Tribunal reaches
that conclusion after finding théite Virden Acquisitiondoesnot materially reduceand is not
likely to reduce materiallythe degree of price or negrice competition in thpurchase of wheat
and canola ithe relevant geographic marketelative to the degree that would likely have existed
in the absence aothe merger.In particular, the evidence shows that the price effects of the
Acquisition are immateriafor the purchase of Il wheat and canalahat several effective
remaining competitors wil/ remain toandthah st r ai
the postmerger market shares are below the 35% safe harbour threBheldribunalfinds that

the Virden Acquisition causesomelessening bcompetitionfor the purchase of wheabut the
evidence does not allow it to conclude that such lessening rdhelmbstantiaty level required

by section 92

[8] In light of those conclusions, the Tribunal does not need to determine the issue of
efficiencies claimed by P&H. Howevearpnsidering the extensive submissions made by the parties
on efficiencies and the nature of the issues raised, the Tribunal addresses the mattdyuithle
concludesthat P&H has not proven, wh clear and convincing evidee, that the Virden
Acquisition is likely to bring about cognizable gains in efficiency. As a reBé&lE would not
havemet its burden of demonstrating, on a balance of probabilities, thelaitsedgains in
efficiency would be greater than, andowld offset, theantrcompetitive effect®f any lessening

of competitionresulting from theAcquisition

Y Where the wordéi Tr i b u palnaré ased arid the decision relates to a matter of law alone, that
decision has been made solely by the judicial mendfarse Tribunal.



Il. INTRODUCTION AND O VERVIEW

A. The parties

[9] The Commissioner is the public official appointed by the Governor in Council under
section 7 of the Act and is responsible for the enforcement and administration of the Act.

[10] P&H is a private family-owned Canadian agribusiness headquartered in Winnipeg,
Manitoba.P&H buys many varieties of grain, including wheat and canola, from farms and sells
them to customericatedin Canada, Europe, Asiand South AmericaP&H hasvertically
integratedoperations spanning across Canada in grain trading, handimgnerchandising, as
well asin crop inpus retail, flour milling, and feed millslt employs over 1,500 people with
customers in 24 countrieBrior to the Transactio®&H owned 19 Elevatorsin Western Canada.

It also has ownership interests in a numbérerport terminals aCanadianports locatednear
VancouverBritish Columbia and in Thunder Bay, Ontario

B. The Transaction

[11] Pursuantto an asset purchase agreement dated September 3, 2019, P&H pgreleas®

from LDC 10 Elevators and related assets in Western Canadading the Virden Elevator. On
December 10, 2019, P&H andC closed the Transactipbringing the total number of Elevators

owned by P&H to 29The grain volumes purchased through the former LDC Elevatdhe last

full crop yearwhenthey were owned and operated by LDC was 1.6 millimt r i ¢ MTohnes (

[12] The Transaction i s p aP&H claims tHa&tHvdl smprgve dswt h s t
efficiency and effectiveness in competing with other graingaomesn Western Canada

C. The merger provisionsof the Act

[13] A mergeris defined by section 91 of the Act as referring to the acquisition or establishment,
by one or more persons, fifontrol over or significant interest in the whole or a part of a business
of a competitor, supplier, customer, or other persfiris not disputed that the Transaction is a
merger covered by the Act.

[14] Mergers, along with matters such as restrictive trade practices, are reviewable by the
Tribunal under Part VIII of the Adf they have anticompetitive effectsTlervita Corpv Canada
(Commissioner of Competitign) 2 0 1 5 T&WLSCD )( fat With respectdt@mergers,
section 92 identifies these artbmpetitive effects as either substantially lessening competition or
substantially preventing competitioMore specifically, sbsection 92(1) allows the Tribunal to
intervene with respect to a merger or proposed merger if it finds that the iprengants or lessens,

or is likely to prevent or lessen, competitismbstantiallyfi(a) in a trade, industry or profession

(b) among the sources from which a trade, industry or profession obtains a pfgdartiong the
outlets through which a trade, industry or profession disposes of a prod(d)totherwise than

as abscribed in paragraphg)to(©).0 The Tri bunal iI's empowered to
a merger is found to either lessen or prevent competition substantially.



[15] Subsection 92(2) provides that the Tribunal shall not find that a merger or proposed merger
prevents or | essens, or is |likely to prevent
of evidence of concentration or mar ket share.
factors nonetheless may help in assessing whether onrergar or proposed merger could result

in a substantial lessening or prevention of competifidre Commissioner of Competition v CCS
Corporationetal 2012 Co niprvitdCTo it palaB86r(divdod 2013 FCA 28,
SCC 3 The Commissioner @ompetition v Superior Propane L8000 Comp Trib 1% Superior

Propane b at paras 126, 30813;Director of Investigation and Research v Hillsdown Holdings
(Canada) Ltd1992),41 CPR (3d) 289 (@mp Trib) ( Hillsdowno #at pp 315316, 318).

[16] Section 93ets out a noexhaustivdist of marketspecificfactorsthatthe Tribunal may
consider in determining whether a merger prevents or lessens, or is likely to prevent or lessen,
competition substantiallyThese factors includéhe following foreign products as effective
competition; failing firm considerations; availability of acceptable substitutes; removal of a
vigorous and effective competitor; barriers to entry; remaining effective competitors; and change
and innovationThe listis openendeal, as it includesit paragraphh) fiany otherfactor that is
relevant to competition in a market that is or would be affected by the merger or proposed raerger

[17] The Act also carves ogertaine x cepti ons to the application
remalial powers. One such exception, which is relevant in this case, is what is commonly named

t he fAef f i cjoiasecion®6fthd Act Tdia exeaeption provides that the Tribushall

not make an order under section 92 if it finds thaimergerin respect of which the application is

madeis likely to bring aboutfficiency gains which are greater than &ikdly to offset the anti
competitive effectsesulting from the merger

[18] The Commissioner bears the burden of satisfying the elements ains®&j and the
Tribunal must make a positive determination in respect of those elements before it may issue a
remedialorder. However,as will be discussed in more detail bel®&H bearanost ofthe burden

of proof under the efficiencies deferioesection 96.

[19] The burden of proof is the civil standard, that is, the balance of probabifittbat respect,

the Tribunal remains guided by the principles establishéeHirv McDougall 2008 SCC 53

( McDougallo ) whSu per etnhee C o u r $CCholfeld thah themedsaonly ome civil

standard of proof in Canada, the balance of probabil{ges alsoTervita SCCat para 66)

Speaking for a unanimowsurt, Justice Rothstein stated in his reasons that the only legal rule in
allcasesisthdat e vi d e mocee smusutt i ni zed wi andthafiaervei doeyn cteh emu :
always be sufficiently clear, convincing and cogent to satisfy the balance of probabilities

t e g$Mcougallat paras 446). In all civil cases, the trierof fatmu st s cr letantni ze t
evidence with care to determine whether it is more likely than not that an alleged event

0 Cc c u r(McPBodgallat para 49).

[20] The full text of therelevantprovisionsof the Acti s r epr oduced iese Sched
Reasons



D. The partiesd pleadings

[21] In his Application, he Commissioner seeks an order requiring P&Hitest eitherthe
Virden Elevatoror the MoosominElevator as well as an order prohibiting P&H from acquiring
anyElevator in the relevant markets for a certain period of time.

[22] The Commissiner submits that the relevgmoduct isthe supply oflGHS. According to

the Commissioner, GHS includes the following servitles:elevation, gradingnd segregation

of the grain performed by the Elevators, as well as the cleaning, drying, blesntingtorage that

may be offered. The Commissioner pleads that the relewant k et s shoul d be de
supply of [GHS] for wheat and the supply oGHS] for canolafor the aggregated locations of

farmers that benefited from competition between tirdén Elevator and Moosomin Elevatoo

The Commissioner says that there are no functional substitutes for these GHS.

[23] Turning to the geographic dimension of the relevant marketsCommissionepleads
thatthe wheat and canola purchased by dev&tor usally originate from nearby farms, andath
the relevant geographiarket is therefore locdue to transportation costsith the most affected
farms being located ia narrowcorridor between the Virden and Moosomin Elevatarnishin a
onehour drive ofeach Elevator

[24] The Commissionecontendgshat theVirden Acquisition causespr is likely to causea
substantial lessening of competition in the relevant markets, due to the elimination of an important
competitof. The Commissioner alleges thaith theacquisitionof the Virden Elevator, P&H can
unilaterally exerciseenhancedmarket power in the relevant markett the expense of farms
located in certain parts of Saskatchewan and Maniftiording to the Commissioner, P&H will

be able to materially raise the implicit priteatfarms pay for GHS for wheat and canola in the
Virdenr-Moosomin corridor, and farems will be paid less for their wheat and canola.

[25] The Comnmssioner maintains thataoola Qushersand more distant Elevators are not
sufficient to constrain an exercise of market power by P&H owing to higher transportation costs
for farms to deliver their grain.

[26] The Commissiongurther claims that severagstion 93 factors support theesonclusions

in that: 1)Elevators and direct purchasers in other countries cannot compete directly for the
purchase of wheat and canola from farms in the relevant marletsdeeof transportation costs;

2) for the vast majority of farms in the relevamirkets, tere are no viable substitutéy;barriers

to entry and expansion are hjglwing to significant capital costs and difficulty finding a suitable

location to build arElevatorand accompanying access to rail transportadyi&H no longer

intends to expand the rail car capacity at the Moosomin Elevator, which would have incresased th

El evatords ability to handle more wheat and c
markets; % the closest remaininglevator to the Virden and Mooson Elevatorss an Elevator

owned by VWNitereadr)a i nnd.ai ¢ i i g Rairlight Hevadokoa)but ihie wan (|
insufficient to constrain an exercise of market power by P&H due to its loaati@ansecondary

2 The Tribunal pauses to note that the Commissioner is not claiming that the Acquisition sallystanti
preventsc ompet i ti on. Hence, i n t hese Reasons, t he )
Commi ssi oner 6s lesdehingpficondpetiston.b st ant i al

10



road 35 kilometers south of the TaeCanada Highway6) the Virden Elevator, which has now
been removed as a competitor, was previously a vigorous and effective conipé&t&sbt; and7)
the markefor the deliveryof GHSIis not subject tanaterialchange through innovation.

[27] The Commissioner adds that, even if the relevant product markets were more broadly
defined to be the purchase by Elevators of wheat and canola from farms, the Acquisition still
causs, or is likely to cause, a substantial lessening of competition in thesecprodrkets due to
P&HO6 s tamatdriallyt dgcrease the price of wheat and canola paid to farms.

[28] P&H opposes t hApplationmandsaskis éhfiribunad ®dismissit with
costsl n P & H 6tlse Cammessioner improperly definbsth the relgant product market and
the relevant geographic markEtirthermore, P&Hsubmitsthat the Acquisition does not enalile
to materially lower the prices it pays to farms for their wheat or canola, noritdieesl to a
substantial lessening of competitionany relevant and properly defined market.

[29] P&H submits that the relevant product market is the purchase of wheat or tiostalizs
that, ontrary to whathe Commissioner advangesdoes not supply GHS to farms.

[30] P&H argues that the prices it pays for grain at Wirelen or Moosomin Elevators are
largely dependent on global prices, which are independent of changesl@acathampetitive
landscape around the Virden and Moosomin Elevators. According to P&H, ¢ks firat ipffers

to pay farms for grain are centrally séteyare derived from the demand and prices it receives
from its sales to customers international and domestic markets, as wellbgsthe costs to
transport grain from its network of Elevatdosexport terminals or to domestic buyers.

[31] P&H also disagreesith the relevant geographic market as defined by the Commissioner.
P&H maintainsthat Elevators purchase grain from farms locatedhier away than what the
Commissioner alleges. P&H contenifist theVirden andMoosomin Elevators each purchase

grain from hundresl of farms mostly located outside tlgmographic arebetween these two
Elevatorsalong the Tran€anada Highway, well beyond a eheur drive According to P&H,
theVirden andMloosomn Elevators must purchase grain at competitive prices against many other
rival Elevatorswhose draw areas extefatther thanthe narrowficorridor of concera and the
proposed geographic marketentified by the Commissioner Ther ef or e, in P&H
relevant geographic market is much broader than the Commissioner ailegeghe purchase

prices set by the Moosomin and Virden Elevators are influenced by rival Elevators located far
beyond theespectivandividual draw areasf the two Elevators assue P&H claims that it does

not hold or exercise monopsony power in a relevant geographic maskelleged by the
Commissioner, or even in the broader area of Southeastern Saskatchewan and Southwestern
Manitoba.

[32] P&H contends that in the face of vigoroasd effective competition from competing
Elevators, as well @somcanolaCr us her s and ot her direct purchas
control of the Virden Elevator gives it neither the ability nor the incentive to exercise monopsony
power in any prperly defined marketRival Elevators and other purchasers within and beyond

the draw areas of the Virden and Moosomin Elevators already purchase grain frerthitaiso

sell to the Virden and Moosomin Elevators, have significant excess capacityhagriadditional

11



grain and can increase their purchases from those farms at low cost. In other words, says P&H,
the Virden Acquisition will not substantially lessen competition.

[33] P&H further argues that barriers to entry and expansion are low, with thiethes & &Hs
ability to exercise any monopsony power would be constrained by the expansion of existing
El evatorsd purchases and/ or by new entry.

[34] Moreover,even if theVirden Acquisitionwerefound tosubstantially lessen competition,

P&H argues that thgains inefficiency that theAcquisition is likely to bring about will be greater

than, and will offset, the effects of any alleged lessening of compe#tamording to P&Hjt will

not likely attain such gains in efficiency if th@ribunal makes theorders sought by the
CommissionerThe efficiencies claimed by P&H from the Acquisition inclutie following

improved scale economies and cost saviags t he Fr as er FGGG Jwdated inf e r mi n
British Columbia elimination of the margin thatC formerly paid to use the Vancouver export

terminal owned by Kinder Morgaoutput expansion and improved scale economies &fittien

Elevator and administrative synergies.

[35] In his reply, he Commissioner opposes P&H on this last point and submits thétrdes

Acquisition will not generate cognizable gains in efficiencies to the extent alleged by P&H. The
Commissioner furthemaintains thatif the Tribunal makesther der s sought , P&HO
achieve the alleged efficiencies being claimed would lm®timpacted. In any event, the
Commissioner holds that any cognizable efficiencies B&il may obtain through thé&/irden

Acquisition and that would be lost if the orders sought were made will not be greater than or offset

the anticompetitive effects athe Acquisition.

E. Procedural history

[36] Around the time th€ommissioner filedhe Application in December 2019 estatedthat

he would requesan expedited scheduling or deracticten ac c
Direction regarding an Expedited ProceediRgocess before the TribunalatedJanuary 2019

Under an expedited scheduling order, an applicatrtypically be heardby the Tribunaivithin

five to sixmonths after théling of the notice of applicatian

[37] P&H opposed t hereqgestnaasserted thatreceddra fairness concerns
would arise undean expedited proced8&H proposed an alternatigehedulgursuant to which
the hearing would take place approximatdiyee to fourmonthslater than the hearing dates
contemplated under threxpedited process

[38] On January 13, 202@he Tribunaldenied theC 0 mmi s s iequesefor @&rs expedited
procesgCanada (Commissioner of CompetifjonParrish & Heimbecker, Limited2020Comp

Trib 1). The Tribunalwas not persuaded thatn t he ab s enc e th®dxpedt&HOGS cC
process was a reasonable option given the circumstances and fairness considasaigms this

case Moreover the period othree to foumonths that could be gained with the expedited process

did notjustify theimposition of theprocessoverP & H étong objectionsThe Tribunaladopted

the alternative schedule proposed by P&H and issusthedulingorder in early March202Q
pursuant to which the hearing o finNowmabeZD20mmi s s i
(Canada (Commissioner of Competition) v Parrish & Heimbecker, Limi#@a0 Comp Trib 2
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( $icheduling Orderd )) Adjustments were subsequently made to various steps of the Scheduling
Orderas aresult of the COVID19 pandemicThe parties noetheless continued to work toward
the NovembeR020hearing date

[39] In October 2020, P&H advisetthe Tribunalthat its expert was no longer availalhe
Novemberbecause of unforesegrersonalcircumstancesThe Tribunal agreed to adjourn the
hearingwith the consent of both partidsventually, the Tribunal issued an amen@&eteduling
Order, pursuant to whichhie hearing would now procead early January 2021 Ganada
(Commissioner of Competition) v Parrish & Heimbeckamited 2020 Comp Trib 13).

[40] In the course of the proceedinigading up to the hearingounsel for P&H insisted on

various occasions on an-person hearingotwithstandingthe COVID-19 pandemic and the
implementation of various lockdowns. While counsel for the Commissioner #itiall
accommodated P&HO6s request a Gammisspnmereverdually o a h
opposed the request as the pandemic worsened. In December 2020 and early January 2021, the
Tribunal ordered that the h&ag would take placeemotelyby way of videoonferenceusing the

Zoom platform(Canada (Commissioner of Competition) v Parrish & Heimbedkerited, 2020

Comp Trib 14;,Canada (Commissioner of Competition) v Parrish & Heimbedkienited 2021

Comp Trib 1)

[41] In anticipation of the hearindhe& partieexchanged witness statements in accordance with
theschedule fixedby the TribunalThese witness statements included statements from farmers in
Western Canadas well asnitial and reply witnesstatemeng by John Heimbecker, the Chief
Executive Office @GEOO pf P&H.

[42] On November 27, 2020, the Commissioner moved to strike some paragraphsiihe
witness statement of Mr. Heimbecker on the basis ithebntainedinadmissiblehearay and
inadmissiblday opinionevidenceln December 2020he Tribunal granted this motion in partd
ordered P&H to prepare a revised witness statenfesrh Mr. Heimbecker (Canada
(Commissioner of Competition) v Parrish & Heimbeckémited 2020 Comp Trib 1% Parrish
& Heimbecken ))

[43] Initially, both parties agreed to designate the identity of their respective farmer witnesses

as Confidential Level B in accordance with the Confidentiality Order issued by the Tribunal
(Canada (Commissioner of Competition) v Parrish &mdeeckerLimited, 2020 Comp Trib 3).

As the hearing approached, however, P&H revised its position. By way of R&tdradvised the

Tribunal at the end of Novemb2020that witness statements prepared by three farmers on behalf

of P&H would no longer balesignated confidential. Moreover, P&pressed doubts about the
merits of the Commissionerds confi denthei al ity
Commissioner should file a formal motion to designate as confidential the identities of his farmer
witnesses. On DecemberZ2020,the Commissioner moved for an order designating the identities

of five farmersasconfidential.

[44] On December 29, 2020, tAgibunal dismissed th€E o mmi s s i o n and éegsonmot i on
for this decision were issued in eadgnuary 2021Ganada (Commissioner of Competition) v
Parrish & HeimbeckerLimited 2021 Comp Trib 2)The Tribunal found that the Commissioner
had failed to presertlear and convincingvidence sufficient to satisfy the Tribunal that the
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requirements fothe confidentiality designations were mietirther to that decisiomnly three of
the five farmer witnesseaxriginally identifiedby the Commissioner appeared at the hearira
public setting

[45] The hearing was held virtually between January 6 atuay 4, 2021, andhe witnesses
testified by videoconferenceni accordance with witness protocol that was developed by the
Tri bunal with the partiesdo input.

[46] Not only was this the first virtual hearing for the Triburalf this was also the first time

that experts testifiedogether as part of a panel eXpertwitnessedormedin accordance with

Rules 75 and 76 of theompetition Tribunal RulesSOR/2008L 4 1CT (Rélesd )CT Rule 76
provides that the Tribunal Ashall direct the
and that counsel can cresgsamine and rexamine the witnesseBhe protocol for this concurrent
experte vi dence sessi onrubpalmgsisgtiout im e specHdrectiomissued

by the Tribunalvi t h t he partiesdéd consent.

[47] The purpose of thisi h-b U b b procgssis to streamline the testimonies of expert
witnesses and to allow expertso ask questions from each other and highlidjigr areas of
agreementandi sagr eement . P u rDsrectiom the expertstartd eounsel forihe n a | 6
parties agreed on a listfdfe mainissues to be addressed by the experts at the concurrent evidence
session, anthe expertsdentified treir areas of agreement and disagreement on each issue. The
partesal so exchanged short statement s expeftwagach e
granted a full and fair opportunity to present and explaér respectivgposiion on each issue,

and opposingcounsel were able to cresgamine the expert# significant benefit that floed

from thisconcurrent evidence sessivas that experts were able to rapidly focus on the key areas

of disagreement between thelm.the view of all members of the ibunal, the procgsworked

welland hel ped the Tribunal to have a solid wur
allowing the Tribunal and the parties to narrow the disputed issues between the experts.

II. FACTUAL BACKGROUND

A. The Canadian grain industry

[48] The grain supply chain in Canada involves an interconnected network of businesses and
infrastructure that moves grain from individual farms to end customers, such as companies that
manufacture food or feed¥he main participants include farmers who produce grain, grain
companieshatpurchase grain from farmers, railwagattransport grain from Elevators ¢ésport
terminalsor to domestic customerandexport terminals where the grain is delivered $torage

and shipping.

[49] Canadian farmers groa variety of grains such as wheat, barley, soybeans, aeds
canda.T h e Co mmi Apglication ia thi® case focuses solelytam types of grainnamely,
wheat and canol&Vheat and canola ab®thcommodity poducts.

[50] Farmers an sell their wheat t&levators and their canola to Elevatoos CrushersFor
many years before 2012 when t he CanadcWBh) Whesati rBramx ids t( dir
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companieoughtwheat and barley on behalf the CWBon a toll basisAt the time, he CWB

was, by law, the sole marketer of wheat and barley for export and domestic human consumption.
Grain companiethen acted athe agents of and service providers to the CWEin companies
purchasedther grains suchsacanola directlyrom farmerswithout the intervention of the CWB.
However, inAugust 2012, the @/B6 s r o | and grandcentgpanies ceased being service
providersto the CWB Thegrain companiesow purchasend sell wheat and barlépm farmers

on ther own account for sale to their own customethey dofor other types of grain.With the
endoftheCWBs r ol e as a sol e,thebistoridaldasifts antkesthathaer t ai n
been in placéor theserviceprovided by grain companiencded. But, as will be discussdaklow,

the heritage from the CWB days has an impact on ceutaichasing and sellingractices in the

grain business.

[51] Canadian aincompaniesell graindomestically oto overseas customers by transporting
it by rail to export terminals located at Canadian pditshe export terminal§and at some local
Elevators) grain is segregated by type and quality attriguséored, blendedand loadednto
vessels.

[52] In addition to P&H, therare severalmajor graincompaniesghat purchase wheat and
canola in competition with P&H iVestern Canada. Theo largest are Viterra and Richardson

| nt er nat i oRiclatdsoboi.)Vitérma ie apriat@hheld subsidiary of Glencore, a British
Swiss multinational corporatn; it has79 Elevators andix port facilities across Canada and parts
oftheUni t ed B530a Riehardsan fis a privatelyeld Canadian subsidiary of James
Richardson & Sons, Limited which owns 73 grain Elevators and has ownership or partnership
interests in the large#treegrain terminals in Canada.

[53] Other major grain companiesperating in Western Canadaclude Cargill Lmited

( @argill 0 ,)Paterson Graih i mi tPatetsord JCer es GI| o b LeresA)y, CBuU mpg e ( lit
(Bunged ) , AdargetsMird!l and ADMm()ankGB Cénédda i mi tGaod)Cafgiil

is a verticallyintegrated company with 31 Elevators and port teatsiacross CanadBaterson

operates more than 40 Elevatofisereas G3 has 17 Elevators &owr export terminals.

[54] In addition to these major playergher local grain companiesuch as GrainsConnect
Canadaalso compete in Western Canada.

B. Elevators andCrushers

[55] Elevatorsare designed to stockpile and stdahe grain they purchase from spatially

dispersed farmd he Elevators, upon receiving tgeain from a farm, will grade it, elevate @nd

segregate jttheymay also clean, blend, dry, and store the grain at the Elevator until a oaikcar

truck comes to take the grain to its next destination. This is what the Commissioner refers to as
GHS. E | daffavill typicaly examine grairsamples from the farmds t r uc k s, asse
dockage as needed, gedte grain, unload the trucks delivering the grain, eketied grain to the

appropriate storage bins, stahe grain and keep in condition, blendhe grain as appropriate,

assist with weighover (i.e., inveary counts), drghegrain as needed, prepaash settlements for

farms and loadhegrain into railcars for shipment to a port terminaicoa further processinmill

such as flour millsGrain companies incur costs for those activities, such as redstsd to any
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cleaning or drying, transportation from Elevators to experiinals or domesticlocations,
developing export and domestic customers, and managing risk with respect to fluctuations in
exchange rates and commodityces.

[56] Grain is graded iraccordance with th®fficial Grain Grading Guide published by the
Canadian Grain Commissidn@GCo .)A grading factor is a physical condition of grain that
indicates acertain quality level For wheat , t he hi ghest qgual ity
classification system igrade 1 Canadian Western Red Spring WheHE\WR S0). Turning to

canola, he most common grade for harvested canola is 1CAN CANOhwge case of wheat,

the protein content also affts the price. The base protein content commonly used by grain
companies is 13.5%nd a higher protein wheadmmands higher price relative tCWRS 13.5.

Protein spreads reflect the cash price adjustments (either up or down from the casbr price f
1CWRS 13.5) based on the protein content of the wheat.

[571 El evators have varying grain storage capac
ranges from 22,000 MT at the Glossop Elevatmdtedin Glossop, Manitoba) to 106,000 MT at
the Weyburn Elevatgifocatedin Weyburn, Saskatchewan).

[58] Elevators are often located close to railwagsthe grain igypically loaded onto railcars
andtransportedy rail. T h e treirlm diar spotso is commonly used
to the number of railcars at an Elevator that can be accommodated for loading on a Joetrack

spur ling) off the main track line.

C. Farms

[59] Even though some farms will have storagel elevatingapacity, farms typicallyely on
Elevators as they could not achieve the same efficiencies in moving their grain from the farm to
the domesticustomersr to export terminals for delivery toternational end customefsarms

can sell their wheat and mala to multiplegrain companieand are offered prices by Elevators

and Crushers for their grain.

[60] In mostinstances, farmare responsible for hauling their grainttee Elevators Some
farms have their own trucks to transport their graihile othersenploy commercial trucking
companies to load, shignd unload their grainn certain circumstances, some Elevators or
Crushers might offer pieckip service, which is charged to farms through a trucking allowance

[61] The transportation costs incurred by fatmbring their grain to an Elevator will vary with
distance but also with travel time, road conditiarelseasonatoadweight restrictions that may
affect certain secondary roadsl else being equal, most farms prefer to sell their grain to closer
Elevators.

D. Pricing and contracts

[62] Graincompaniesuch as P& buy wheat or canola #leir Elevators by paying farms
Anet 0 or fAcasho QaghPricedo fCFG. The ICash Pricegsrasa somefintes
referred to as t hbegfai.INamaiter bow it ifobdeddotexpressad,che f or
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Cash Price represents the actual amount of m{pexyMT orperbushel)received by a farm for

the net quantity of grain delivered and sold at an ElevR&H posts its Cash Price for grain for

eaché its EIlevators. Far ms c¢ anamediP&HDirecsoto sde & HO s r
the Cash Prices at each of P&HO6s El evators ac

[63] The price of grain can be expressed in terms of dollars per MT or dollars per bushel. There
are 36.74 bushels of wheat to the MT and 44.092 bushels of canola to the MT.

[64] The Cash Price that a farmer receives for grain is comprised of two components: the futures

pr i Eutureg Rricedo r FPg) and what is commonknown in the gain industryasthefi b as i s

The term fibasiso refers to the diff cBesexorce bet:
fBo)°.

[65] The Futures Price reflects the global commodity market price for the grain, set by global
supply and demand forces. Neither the farms norHilegators have control over the Futures

Prices, as these are global commodity prices. The world Futures Prices for wheat and canola are
determinative of P&HO6s prices for those commo
Red Spring wheat futuresont r act price for CWRS. USDoi)s peri ce
MT. For canola, P&H uses the Intercontinental Exchange futures price for canola in Saskatchewan.
This price tradesCADN) CuaenradMBn @moailmar sompmpani e
typically use 1CWRS as their base grade for wheat pricing and 1CAN CANOLA as their base
grade for canola pricing.

[66] While both the Commissioner and P&H agree that the Cash Price, the Futures Price and
the Basis are the three components of the pricing précegsain, they fundamentally disagree

on theinterrelation betweethesethreecomponents. The @nmissioner claims that P&H has no
control over the Futures Pri@nd sets the Basis, and that the Cash Price paid to farms is the
resulting amountn otherwords, the Commissioner argues that-H>= CP.P&H instead argues

that the Basiaumericallyresults fronthe difference between the Cash Piicetsand the Futures
Priceover which it has no controln sum, P&H submits thatAF- CP = B.The Commissioner
claims that the relevant prider the purposes of a competitiamalysisis the price for GHS

which, he says, equatesttee Basi®) , whereas P&H is of the view that the relevant price is the
Cash Price effectively paid to the farms.

[67] Farms can sell and deliver thgrain at different times throughotite yearand they can
sell a portion of their crofpefore it is harvestedome farms can store some or all of their grain
ontheirfarmif they have the proper elevating capacitfich allows them to sk their gran at a
time of their choosing.

[68] The Cash Price ultimately received by the farmssmanetimes be adjusted upwards when
Elevators offer limiteeiconne or limitedtime pricingfi s p e daifilarénwiding space in a train or

a vessl or toobtain additionagrain supplies to meet sales commitments. From time to time, the
Cash Priceor the Basisan also be adjusted teflect individual negotiations between farms and
the ElevatorsP&H estimates that thisccursin approximatelyjij of its grain purchase
transactions.

5l'n his oral and written submissions, phec€ommi ssi
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[69] In terms of contracts with Elevators and Crushemsn$ can enter into different types of
agreements to sell their grain. They can enter into fixed price contracts, grain pricing order
agr eemePO®HP alsé knownas grain purchase orders or target contractandbasis
contracts.

[70] Under a fixed price contract, tli&ashPrice, FuturesPrice andBasis arefixed. Similarly,

the quantity and quality of grain to be deliverad well as the delivery peripdre determied in

the fixed price contracEixed price contracts are used for forward or deferred delivery purchase
transactions as well der spot purchase transactiodrward or deferred delivery refers to a
delivery of grainat some point in the futur&arms an enter into forward or deferred delivery
contracts to deliver a specific quantity and quality of grain to an Elevator for an agreed Cash Price
within a prescribed delivery window in the fututen P &HO6s f i xed price cont

~

appearsaséh finet 0 price.

[71] Under a GPO, a farmets a targetedaShPr i ce above anCdsHPece at or 6 s
( harget CashPriceo at whichthe farm agrees teell and deliver to that Elevatospecific type

of grain in a specifiedelivery month. It he EI| e v aGashPrdisc ep orsetaecllarges a f a |
CashPrice, the GPO is triggered and the Elevatou st pur chase t hTarget ar moé s
CashPrice. If a GPO is triggered, it becomes a fixed price contfeatms always keep the option

to amrend or cancel aBOat any timebefore it istriggered A farm chooses the expiry date for the

GPO, which may be in effect for days, weeksmonths.

[72] The third typeof agreement that farsrcan enter intas a basis contract. Under such a
contract, theBags is agreeduiponand fixedin the contractbut the Fitures Price for contracting
purposes igaken from the international markets and fbmdthe farnsd  a c at a later slate.
Suchagreemerst allowfarmsto lock in what they consider to ladavorableBasis.Under a basis
contract,the quantity and quality of grain to be delivered, as well as the delivery period, are set,
but theCash Pricas determined once the farmggers the basis contract, whisks the Futures

Price

[73] When P&H buys what or canola fronafarm, it takes title to the grain at the time the farm
delivers the grain to the Elevator. Aattpoint intime, the farm receives the contracted Cash Price
for its grain and ownership of the grain then passes to A&l CashPrice may be adjusted at

the time ofdelivery of the grain to the Elevator if the quality of the wheat or canola delivered is
different from the quality the partiémdagreed upon in the contract.

E. P & H @ssiness

[74] P&H operates within the grain business by buying and selling gvaiits own account
throughout the crop yeawhich spans from August 1 to July 31 of the following year.

[75] P&H buys wheat and canola from fagre viaanetwork of 2%levatordocated throughout
Western Canadancluding the Moosomin Elevator and th@ Elevators purchased from LDC in
December201P & H6s 29 El evators are the emCangdapoi nt
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[76] P&H sells the varieties of grain it purchasesjsagwheat and canola, to custoniecated
in CanadakEuropeAsia,andSout h America. Just over half of F
are for export. P&HO6s e x pnolaatthecCarmdiaoppegr s pay f o

[77] In order to move the wheat diranola it sells to its customers located overse&si
utilizes the rail networko ship grairfrom its Elevators in Western Catha to its exporerminals
located on the West Coast and in Thunder, Baytaria

[78] P&H hasan interesin threeexportterminalslocated near Vancouver in British Columbia
namely, the Al Il i AGloghelbr as ear T8 u R pahdih¢®ET,s ( A
where P&H has recently invest{jj|| | | Il P&H also has an interest the Superior
terminallocatedin the port of Thunder Bayin Ontario( $uperioro .)The vast majority of grain
exported by P&H moves througts export erminals The storage capacities are 102,000 MT at
AGT, 18,000 MT at FSD176,000 MT at Superipand92,000MT at FGT, where P&H haa

partial entitement to storage and throughput capacity

[79] Export terminals are used to receive grain from rail, segregatestoregrain by type and

quality attributs, clean grain when required, blend graamd load grain onto vesselis with

other commodities, wheaind canola of the same grade received from different P&H Elevators
arecommingled at théerminals The cleaning and blendingofagi n occur princi pal
export erminals, rather than at its Elevators, given the greater econoisiealeavailable at these

terminals

[80] P&H also operates a millinggupthatsources Canadian wheat to produce flour and cereal
products P&H moves the wheat supplied to its millingpgp by rail or truck from its Elevators to
its mills in Western and Eastern Calaa

[81] Additionally, P&H operates a Crop Inputs and Services business, which supplies fertilizer,
seed and pesticides as well as agronomic services to farms througlerdpainpus and grain
facilities at its Elevators across Canada P & H h aswpslagp @rapnnpus retail and grain
purchase business model. The former LDC Elevators purchased byiB&bit @ffercrop inpus
services

[82] P&HOGs audited consol ifodthet 2018 fistal yeandicaie shht, st at €
across all of its lines of busisgs it generated consolidated revenues of approxim

I ¢ gross profit o . By comparison, P&H reported
consolidated revenues of approximat and gross profit o}
B o the 2017 fiscal year

[83] In March d every year, P&H sets its annual grgaarchasing budget for Western Canada
for the upcoming fiscal year, which begins on May 1 of each year. Its grain purchase targets aim
to increase P&HO6s tot al grain volumes and sha

F. The Moosomin and VirdenElevators

[84] Prior to theTransaction, P&H and LD@espectivelyowned and operatetie Moosomin
Elevator and theVirden Elevator, located in proximityto one anothemear the Manitoba
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Saskatchewan bordérhen,LDC would serd grain from the Virden Elevator westward by rail to

its export termina on the West Coast. Following the Transaction, these two Elevators were re
assigned to P&HO6s Thunmednang thaB they graim purchdsed oy thesea r e a
Elevators is shippetb the Superior terminal imhunder BayHowever,the MoosominElevator

which islocated west othe Virden Elevator is also in a position to ship grainfPb& H6 s We s t
Coast terminals.

[85] For rail transportationhe Moosomin Elevator has %@ spotahile the Virden Elevator
has 1L2-car spotsin terms of storage capacitiet Moosomin Elevator hascapacity of 26,000
MT and an annual throughput capacity in the rang| il MT. For its part, he Virden
Elevator has a storage capacity of 46,000 MT arehanal throughput capacity in teemerange

of I MT.

V. EVIDENCE i OVERVIEW

[86] Over the course of the hearingethribunal heard from 16 lay witnesses dmete expert
witnesses. Over Zbexhibits were filed.

A. Fact witnesses
(1) The Commissioner

[87] The Commissioner led evidence fraimree farmer witnesses located in Manitoba or
Saskatchewamamely

1 Alistair Pethick: Mr. Pethick and his brother operaterafimcated in McAuley, Manitoba
They mainly growwheat and cano)aut also soybeans, oatsd hayas well asother
speciality cropsn some yearsMr. Pethick sold his wheat to the Moosomin, Virdand
Fairlight Elevators, as well as to the Ceres Elevator located in Nortiatéoba

1 Chris Lincoln: Mr. Lincoln and his family own and opeestwo farmdocatedin Maryfield
and Wawota, Saskatchewdrhey growwheat and canolaMr.L i nc o | sla®thd ar m
capacity to store 885% of his grainThe Fairlight Elevator operated bYiterra is the
closestElevatortoMr . L i farmsoSinocetharvesting his crops in November 2048,
Lincoln has sold all his crop to the FairligEevator. In 2018, he sold 20% of his
commodity crop to the VirdeBlevator and the balance tioe Fairlight Elevator and

1 lan Wagstaff: Mr Wagstaff owns a 6(@D-acre farm approximateltjwo miles south of
Manson, Manitoba. Hes awheat and canoliarmer. He harvests approximately 1000
bushels of wheat and canola gear. Mt Wagstaff can store 60,0@0 70,000 bushel of
wheat at his farm, meaning tHa nust sell approximately 2830% of his crop at harvest
time. In the past two years, he has sold most of his crop to the \dldgator.
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[88] The Commissioner haivo other farmer witnesse|jj|| N ano . ho
decided not to testify in public at the heayi However, the parties filed an agreed statement of
facts regarding the testimonies of thege farmer witnesses.

[89] The Commissioner alded evidence from Harvey Brooksho is theGeneral Manager of

t he Saskatchewan Wheat Sa@BleMheatdo 9 p mM@easikaCppodutar s s i o n
|l ed organization established to grow Saskatct
developmentand advocacyMr. Brooks has been General Manager of SA#leat since 2014.

Prior to joining SaskWheat, Mr. Brooks served as Deputy Minister of Agriculture for the
Government of Saskatchewan, Director of Policy and Economic resegicthe Saskatchewan

Wheat Pooland Head of Corporate Policy at thé&/8. He holds a PB. in Economics from lowa

State University and a &ters degree in Agricultural Economics from the University of
Saskatchewan.

[90] Eightrepresentatives @frain companiesther than P&H also testified before the Tribunal
for the CommissionerThese companies had provided data to the Commisschnerg his
investigation of the Transactiohhese witnesses were:

1 Dean McQueen Mr. McQueen is the Vice President, Grain Merchandising and
Transportation (North America) at ViterNiterra markets and handles grain, oilseeasl
pulses It operates grain elevatand special crop facilities, port terminasd processing
facilities. Mr. McQueenis responsible for overseeing the merchandising and transportation
of grain, oilseedsand pulses, including procurement, through the Viteoantry grain
Elevatornetwork;

1 Ray Elliot: Mr. Elliot is a Manager for Seed Procurement at Béngtarrowby Crusher
facility located in Russell, ManitobBunge is an agribusiness and food company that buys
oilseeds and softseeds from producers and sells finished productsamers. MrElliot
is responsible for managing all t hestsneed pu
Canada;

i Brett Malkoske: MrMalkoske is theChief Financial Officer of G3. He previously was the
Vice President of Business Development @&@ammurcations at G3, where he wa
responsible for external communications and facilitating the development and execution of
G36s strategic plans in Canada;

1 Darcy Jordan: MsJordan has been a Management Accounting and Reporting Senior
Analyst at Cargillsince 219. Cargill is a merchandiser and processor involveanop
inputs product retailing, grain handling, milling, salt distributi@nd merchandising. In
her role, Ms Jordan is responsible f& a r g mdn&agénsent reporting, supporting the
Manitoba regiorfor margins and implementing the controls framenk andprofit and loss
statements;

1 Kara Hawryluk: Ms. Hawryluk is the Canada Operational ControlleLBC. Along with

its parent company Louis Dreyfus Company BODC is a global merchant and processor
of agricultural goodsMs. Hawrylukis responsible for working with D C dosnmercial
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and operational teams to ensure timely and accurate reportiBig\ator and trading
information;

1 Jeff Wildeman: MrWildeman is the Origination and Supply Chain Solwidfanager at
CeresCeres is involved in the procurement and provision of North American agricultural
commodities, industrial products, fertilizeenergy productsand supply chain logistics
services.Mr. Wildeman is responsible for the origination of n@dian agricultural
commodi t i esgrairf neerchadleingeogetations;

1 Mark Irons Mr. Irons is the VicePresident, Softseed Crush f&aDM, an American global
food processing andmmodities trading corporatioMr. Ironsoverseeshe management
of commercial activities related & D M &Gaftsee crush assets in North America; and

1 Bryce Geddes: MiGeddes is a Marketing Specialist at Richargdsoworldwide handler
and merchandiser of major grains and oilseadd a vertically integrated processor and
manufacturer of oats and candlased productdMr. Geddess responsible for collecting
and analyzing transactional data for Western Canadian markets in which Richardson
conducts its grain anctop inpus businesss

[91] The Tribunal notes that the Commissonobtained data frommine grain handling
companies including 15 Elevators dinve Crushers. This data was used in the preparation of the
expert evidence filed by the Commissioner.

[92] The Tribunal general ly f oun dandMh RBrooksdorheni s si o
credible, forthright, helpfyland impartial. They were knowledgeable about their respective
businesseand farm operationdVith respect to the representatives of competing grain companies

and Crushers, the Tribunal found that these witnesses reliable angave nareasons to doubt

the accuracy of the transaction data they provided.

(2) P&H

[93] Turning to P&H, it &d evidence from thfollowing threefarmerwitnesses, who are all
based wthint he Commi ssi oner 6s pr oposeowerig@rmgofaphi c
concerm in Manitoba and Saskatchewan:

1 Kiristjan Hebert: Mr. Hebert owns a 22,080re farm located in Fairlight, Saskatchewan,
which is operated through Hebert Grain Ventuhds.Hebertgrows wheat and canola as
well as malt barley, Hyrid rye and yellow peas

1 Tim Duncan: Mr. Duncan owns and operates an approximately-ag@0Ofarm located
west of Cromer, Manitoba. He grows wheat, canatal oatsFom yearto-yea, he will
also growbarley, peasand/or soybeans; and

1 Edward Paull: M. Paull owns and operates an approximately 3a6 farm located 4.5

miles outside of Elkhorn, Manitoba town located between the Moosomin and Virden
Elevators He gravs wheat and canola every year.
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[94] Mr. Heimbecker, the CEO of P&H, also testified a tilearingand was the only witness
representing P&H itself. In addition to being CEO, Meimbecker is the Presideatf P &HO s
Grain DivisionCanada. Mr. Heimbeckéras been at P&H and in the grain business for his entire
professional careewhich staredin May 1987. He was named CEO of P&HSeptember 2019.

As Presidenof Gr ai n Di vision Canada, he is in charge
Mr . Hei mbecker also acted as P&HO6s main witne

[95] As was the case foreh Commi ssi oner 6 die Trieunahgenerally found e s s e s
P&HO6s farmer witnesses t pandanepartatAetdMriHeimbheckér,or t h c ¢
the Tribunal also found him forthcThelriougal and kr
however observes that Mr. Heimbecker was not close to thetoldyay oper ati ons o0
Elevatorsand was ofnorelimited assistance to the panel in this respecaddition, some of his

evidence was distinctly oriented towards a successful outcant@&id in this proceeding and

was therefore less helpful to the Tribuimakuch instances

B. Expert witnesses
[96] Three expert withesses provided expert reports and testified at the hearing.
(1) The Commissioner
[97] Dr. NathanMiller and Mr. AndrewHarington testified on behalf of the Commissioner.
(@)  Dr. Miller

[98] Dr. Miller is the Saleh Romeih Associate Professor at the McDonough School of Business
at Georgetown University in Washington, DC. He holds.A. B Economics and History from

the University oVirginia and a PID. in Economics from the University of California at Berkeley.

He served as a Visiting Professor atlboise School of Economics in 202920. Prior to joining
Georgetown University in 2013, he served as a Staff Economist in#®é&patment of Justice

from 2008t0 2013.D r . M aréalofeexpértsse is in industrial organization, with a specialization
in antitrust economics and a focus on collusion and the competitive effects of mergers.

[99] The Commissioner askdar. Miller to prepare a report examining the competitive effects

and the deadweight logsBWL 0 ,)if any, with respet to the acquisition of grainl&ators and

related assets from LDC by P&Hamely the TransactionHis report focused specificalyn the

Virden Acquisition. Dr.Miller was also asketb reply to the report fledboy P& HO® sMs.ex per t
MargaretSandersojin response to his initial expert report

[100] Wit h t he parties6 axappted asmeexggralifiedto.giveMpirion er wa
evidencean industrial organization and competition law economi¢ee Tribunalgenerally found

Dr. Miller to be credible, forthright, objectiyvand impartial Dr. Miller was a cooperative witness

and explained his modednd analyses with clarity.
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(b)  Mr. Harington

[101] Mr. Harington is a Chartered Professional Accountant, a Chartered Financial Analyst
charterholderand a Chartered Business Valuatde is a Principal in the Toronto office dfhe

Brattle Group an economic consulting firm with offices around the wolil. Haringtonhas
provided business and intellectual property valuation and merger and acquisition advisory services
for over 25 years

[102] Mr.Har i ngt onds mandat ewitness statamesbfdV. idHemebecker on t h
astheyrelateto an assessment of efeiticies under section 96 of the Aldt.. Harington was asked

in particularto comment on whether, and if so the extent to which, the efficiencies that

Mr. Heimbecker identified are cognizable under section 96 of the Act and would likely life lost

the Tribuinal maddheordess sought by the Commissioner

[103] At the hearing,Mr. Harington was qualified as an expert in the quantification of
efficiencies. The Tribunal fourldr. Harington to be credible, forthright, objectjand impartial,

as well aswilling to acknowledgethe weaknesses/shortcomings in loiwn evidence or in the
Commi s s i o.Rewadasreliable ane knowledgeable expert.

(2) P&H

[104] Ms. MargaretSanderson appeared on behalf of P&H as an expert witness.

[105] Ms. Sanderson is the Vice President and thbaj practice leader of the Competition and
Antitrust Economics practice for the consulting firm Charles River Associates International
Limited, a multinational firm that provides economic, finanaald business strategy consulting.

She holds a M.A. ireconomics and 8.Sc.in Economics and Quantitative Methods from the
University of Toronto.Prior to joining Charles River Associatdgs. Sandersomas Assistant
Deputy Director of Investigation and Research within the Economics and International Affairs
Branch ofthe Competition Bureau. She has 30 years of experience addressing the competitive
effects of mergers and other firm conduct.

[106] Ms. Sandersonds mandat e wa santtcompetitive effecte her
of P &AEndisition of the Viden Elevator and to respond to thénitial expert report of
Dr. Miller.

[107] Wit h t he partiesd ag aceeptaleas dn,expdtgualifi®daongtve r s o n
opinion evidencein industrial organization and competition law economi€se Tribunal
generallyfound Ms. Sanderson to be credible, forthright, objecawel impartialMs. Sanderson

was helpful to the panel in her explanations

C. Documentary evidence
[108] The | ist of exhibits that were admitted in

these Ra®ns
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V. PRELIMINARY ISSUES

[109] Atthe hearing,counsélor P&H r ai sed i ssues evidegaandli ng t
obligations in these proceeding$ese preliminary matters must be addressed before dealing with

the main issues in dispute in the Commissiotes A p p | i c aas follows 1) chelleggs ar e
to the =evidence provi ded b sdverseh iafere@esnamihes s i o n e
Commi ssionerods duty of fairness andana3pthei gat i o
legal burden of proah this Application Each will be dealt with in tutn

A. Chall enges to the Commi ssioner6s experts
1) Mr . Haringtonds evidence

[110] At t he hearing, P&H challenged a mewaber of
reporton the issue of efficiencieb particularP&H asked the Tribunab strike or give no weight
toapproxi mately 49 parreppn anthélmsisdhiat theyrexpressapiniomsg t o n
of law related to statutory construction or the interpretation ofsc®8H further asseéedthat a
number of ot her par agrraporhcenstiutenappropriaté-Hdegapinogt on 6 s
evidence omappropriatehearsayevidenceelated to the grain industry.

[111] The Commissioner respontsat none of the challenged paragraphs shbeldtruck. He

submits that Mr. Harington set out his understanding of the legal framework as itedfiisn
opinion on efficiencclam$s hawWi sbmeeppeagr aph®&blb
report should be struck because they constitute apievidence related to the grain industry, the
Commissioner explains that efficiencies and economic experts need to set out their factual
understanding of the industry before they can give their opifiloa.Commissioner further notes

that n this case, MrHarington citedall sources in support @he factual statementsontained in

his report

[112] For the reasons that follow, the Tribunal agrees in part with P&H and will give limited
weight to the legal opinions expressed by Mr. Harington as part ofpésteeport.

[113] As theTribunal noted inThe Commissioner of Competition v Vancouver Airport Authority
2019 Comp Trib § WAA CTo ,)it has consistently applied the principles articulated by @€ S
inRvMohan [ 1994] Mchan®)C Ra ®d (it s itiptasked with getennmiagithe
admissibility of expert evidend® AACT at paral07). In White Burgess Langille Inman v Abbott
and Haliburton Co 2015 SMi@ Bargess () i QChset oufa twostep test for
determining the admissibility of expert evidencehddd thatin order to be admissiblexpert
opinion evidence musirst meet he four threshold requirements establishetMohan namely,
relevarte necessityn assisting the trieof fact,absence of gnexclusionary ruleand a properly
gualified expertAt the second step, the decisioaker engages in a balancing exercise and weighs
the potential benefits of admitting the prepd evidence against the risks.

[114] Itis well recognizedhat, under the principle dhecessityg expertevidence must provide
the courts with information that i1 s considere
a | u Mahenat p €3). he proposed expert opinion evidence must be necessarydtiass
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trier of fact, bearing in mind that necessity should not be judged strictly. This is notably the case
where the expert evidence iseded to assist a court or a tribunal due tdebbnical naturef the

issues at stakeor wherethe expertisas required to enable théecision maketo appreciate a
matter at issue and to help it form a judgment on a matter where ordinary persons are unlikely to
do so without the help of those with special knowledge.

[115] Experts, however, must not substitute themsdiwethe trier of fact flohanat p 24). As

the Tribunal stated IWAACT, eviidlence that provides legal conclusions or opinions on issues and
guestions of fact to be decided by the court is inadmissible because it is unnecessary and usurps
theroleandfunt i ons of t NARACT at paearl09préferringat@uebec (Attorney
General)vCanada 2008 FC 713 at para 161, taWohamat 2009
p 24). In sumgexpert withesses are not entitled to opine on legal matters, which fall within the
scope of theourt or Tribunals experience and knowledge. An expert opirtiwettis analogous to

a memorandum of fact and la&n becom@admissible asit me r e | y eslegal degisiang

of fers | egal submissions on those decisions,
ul ti mate i ssue t hatEsBayyidfv@anada (Pubkc S@fetywamdtEmdrgencyd e ¢ i
Preparedness)2012 FCA 5%t para 41)The closer the expert evidence approaches an opinion

on the ultimate issue to be decided, the stricter the application of the principle will be.

[116] In many paragraphs @iis expertreport, Mr. Harington examines in detail the framework

for quantifying cognizable efficiencies under section 96 of the Act. He does an extensive review

of the provisions of the Act, of the case Jaand of theCo mpet i t i on Newereauods
Enforcement Guideties Competition Bureau Canada, October 6, 208011 MEGS 4 Relying

on these legal sources, he provides his interpretatioreaiioa 96 of the Actdealing with
efficiencies

[117] Itis not disputed tha¥ir. Harington is not a legal expeithe Tribunal agrees with P&H

that the impugned paragraphs of his repmnstitute legal conclusions and opinion an
importantissue thats up to the Tribunal to decide upomamely, efficiencies. There is no doubt

that the interpretation of sectiob @nd the determination of the proper legal framework to assess

the efficienciesdefae advanced by P&H falls withjamd t he T
knowledge. The legal opinion expressed by Mr. Harington on this issigtly speaking, intruek

onthe role and functions of thigibunal.

[118] Atthe same time, the Tribunatknowledge the extensive and wakcognized experience

and expertise of Mr. Harington regarding tt@mplexissue of efficiencies in merger revisw

Section 96 of the Act is aery technical provision and the Tribunal appreciates that Mr.

Ha r i n gommengor how the jurisprudence has been thought througyle made to provide

the background of his analysis and to help the panel understardsusingThe Tribunal accepts

that it wauld have been difficult for MiHarington to prepare hexpertreport andffer his opinion

on P&HOs c | aiwitleodt previdihg soméegal assumions or basie anchor his
assessment of the particular facts in this caseetettrcumstances, the Tribunal will not declare

the I mpugned par agr aphs dnmigsibleMds they Hra necessaty don 6 s I
understand his opinion on efficiencidmit it will give them limited weighin the determination

4 In theseReasons, the wordMEGso wi | | al so be used to refer t o
guidelines more generally.
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that the Tribunal is calledpon to make on the appropriate legal framework under section 96 of
the Act.

[119] Turning to P&HG6s compl aint about Mr . Har i
industry, the Tribunal acceptsat Mr. Harington is not a grain industry expd&tte Commissioner

was indeed natfferingMr. Haringtord s e v assuehidawever, he Tribunal is satisfied that,

in making comments on the grain industry in bigertreport, Mr. Harington was simply
providinghis factual understanding tife grain ndustry based on the documents contained in the
evidenceP&H also had an opportunity to cresgamine him to expose the limits of his knowledge

on this front.The factual references to the grain industry made by Mr. Harington are grounded on
various rtions of the evidence, and the Tribunal is not convinced that they should be declared
inadmissible or given no weight. TReibunal is not accepting whadr. Haringtonsayson the

grain industryas a factlt is simply taking note othefactual sourcedr. Haringtonrelied on for

his opinions.

(2) Objectivity of the Commi ssionerodos exper:

[120] P&H alsoasserd inits closing submissionthat Dr. Miller failed to provide his expert

opinion in an objective manner because he advanced a product fasket on GHSwithout

examining the possibility of alternative product markets. P&H further stduhtitat neither Dr.

Miller nor Mr. Harington opined objectively in their expert regtcausef whatit termedi t he i r
speculative approactto what has occurred since tfieansactionwas completedEchoing an
observation made by Justice Moldaver (then aOihiario Court (General Divisiohin R v Clarke

Transport Canada Inc1995 CanLll 732/P&H c | ai med t hat the Commi ssi
A med guns O

[121] The Tribunal des notagree.

[122] Not hi ng i n Dr. Mi Il Il erds and Mr . indddinginngt ono
their respectiverossexaminatios, allowsthe Tribunako conclude that tise two expertdid not

provide their evidence objectivebnd in an impartial manneExperts have a duty to provide
independent assistance to a court at commonVeité Burgesatpara 26). Like mangourts at

the federal level and iprovinces and territories, the Tribunal f@soprovided explicit guidance

on the duty of experts by issuing Netice on Acknowledgement of Expert WitnessBecember

2010. Pursuant to that Neoe, expertsappearing before the Tribuniave the obligation to sign a

form acknowledging that they wil|l comply wit
witnesses.

[123] The Tr icdde af @hdbcsprovides that experts must assist the Tribunaltiatigar

that they must be independent and objectare thatheir role should not be conflated with that

of an advocate foraparty.n t he Tri bunal 6és opinion, this is
Harington have done itnh tthey warse . P&&Hdd gums o
merit and finds no support in the evidence heard by the Tribunal in this case.
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B. TheCommi ssi oner 0s and adveyse iofdrendem i r ne s s

[124] A secondarea ofpreliminaryissusr el at es t o the Commissioner @
obligations regarding the gathering of evidence in the context of this Application. More

specificalyP&H asked the Tribunal to draw adverse ir
position is twefold. First, P&H submitted that the Tribunal should draw an adverse inference
against the Commissioner fAgenerallydo in this
inference should be drawn against the Commissioner because he failed to obtaiadaice pr
evidence that was fdApeculiarl yo wi toftHectdmi s pow

efficiencies and the counterfactual test established in subsection 96(1).

[125] In its written submissions, P&H submitted that there are some circumstanchgimav

party who bears a burden of proof is not the party best situated to adduce the evidence related to
the issueat stake because theelevantfacts lie particularly within the knowledge of the other
party. The failure of a party to adduce evidencéwiits power may be considered as a matter of
evidentiary weight and can lead to an adverse inference against it. In supsopbsition, P&H
relied on theRWAQAQIGHs2d60i Iv@N)2.9 n( A

[126] P&H argued that in weighing the evidenio the record in thidpplication generally, and

more specifically wunder section 96,notinthe Tr i bt
recordd P &aintained hhat if there are gaps in the evidence, ané tfissing evidence was

uniquely within the ability of the Commissioner to obtain, the Tribunal should weigh this
consideration and be prepared to draw an adverse inference that such evidencdyebad
produced, woul d not support the Commissioner
gererally and to efficiencies under section 96.

[127] In addition to the legal principles set outlmlivet P&H also referred to Tribunal decisions
which,according td?&H, established a general duty of fairness owed by the Commissioner during
proceedings undehé Act Commissioner of Competition v Canada Pipe Compaag4 @mp

Trib 2 Qariada Pipe 2004 )at paas 6064, affod 2004 CoRAssiGnér;of see
Competition v Canada Pipe Compa2p03 @mp Tribl 5 Cgnéda Pipe 2003 at para 53)

[128] During crosse x ami nati on of the Commissionerods wi
guestions designed to show that the witnesses had additional documents, or information, or both,
that the Commissioner had netected toobtain and disclose, or had not inchadin the
individual 6s witness statement.

[129] During oral argument at the hearing, P&H further submitted that while the Commissioner
had collected documents from the merging parties, made market comtactellected data from

grain companies and Crushergopto commencing this proceeding, the more important question

was what the Commissioner dwdt obtain and file before the Tribunal. P&H contended that the
Commissioner did not requesir obtain, from the grain companies or Crushers, any contemporary
business documents related to market shares, markets, rail capacity and expansions, excess
capacity, barriers to entrgr competition generally. According to P&H, it was incumbent on the
Commissioner, acting in the public interest, to investigate the niatiebefore commencing this
proceeding and to put a full and proper evidentiary record before the Tribheal.ommissioner
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having failed toask for and obtain the eviden&&&H claims thatan adverse inference should be
drawn by the Tribunal againsim.

[130] No't surprisingly, the Commi ssioner di sagr
hearing, the Commissioner submitted that he had complied with his obligafidres
Commissionedi sagreed with P&HGO6s characterGarzalmt i on o
Pipe 2004because in that case, the Tribunal considered the @884petition Tribunal Rules
SOR/94290, which are no longer in effect. Relying bftllvennav Viebig 2012 BCSC 218,
2013 BCCA 411, the Commissioner argued that the decision to almamdverse inference is
discretionary and should not occur unless it is warranted in all the circumstances.

[131] At the hearing, the Commissioner further argued foditet was a criminal case about

whet her the Crownés f ai lrialrcoldbeahe subjdctiofcammeritin ne s s
the address to a jury by defence counlledt. | n t
confirmed that the Crown was under no obligation to call a witness it considered unnecessary to

its case.

[132] The Commisi oner al so countered P&HOGs argument s
submission, stating that the best evidence of how P&H competes onte-dkay basis at an

El evator through pricing should have come fror
than relying solely on the evidence of Mr. Heimbecker, a senior executive of P&H. The
Commissioner noted that two specific P&H employees were exclusively within the control of P&H
andthatthere was no legitimate explanation for not calling them as veiéises

(1) Legal principles
(@) Adverseinferences

[133] The drawing of an adverse inference fromdbsenc®f evidence relies on the reasoning

that the failure by a party to call certain evidence may, depending on the circumstances, amount
to an implied admissionthatth e evi dence woul d be contrary to
not support it Jolivetat para 28)

[134] In Jolivet the SCC considered whether a jury was entitled to draw an adverse inference

from the Crownds f ail ur e,the Grown &dd indicatedvo the fuey,s s . D
twice, that it would be calling the witness to corroborate important admissions allegedly made by
the accused. Just prior to the close of the p

no longer intendetb call that withesandprovided an explanatidior this decisionSpeaking for

the SCC, Justice Binnie referred to the general rule developed in civil cases about adverse
inferences from the failure to tender a witness, noting that a party may prosatesfactory
explanation fomot doing so. A party may have no special access to the potential witness, or the
missing proof may lie in the peculiar power of the party against whenadlierse inference is
proposed in which case the argument for an adeeinference is strongeidlivetat paras 26

27). The SCC also held that one Amust be prec
to be drawn. The SCC concluded tHa¢cause Crown counsel had announced to the jury its
intention to call thelal egedl y corroborative witness, an
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would have been a fair result owing to the
existence of corroborative evidendelfvetat paras 2€30).

[135] The authors of Sopinka, derman & BryantThe Law of Evidence in Canadath ed
(LexisNexis Canada Inc, 2018¢scribe the situations in which an adverse inference may be drawn
as follows:

86.471 In civil cases, an unfavourable inference can be drawn when, in the absence
of an eylanation, a party litigant does not testify, or fails to provide affidavit
evidence on an application, or fails to call a witness who would have knowledge of
the facts and would be assumed to be willing to assist that party. In the same vein,
an adversenference may be drawn against a party who does not call a material
witness over whom he or she has exclusive control and does not explain it away.
The inference should only be drawn in circumstances where the evidence of the
person who was not called wouldve been superior to other similar evidence. The
failure to call a material withness amounts to an implied admission that the evidence
of the absent witness would be contrary to the party's case, or at least would not
support it.

86.472 An adverse infemee should be drawn only after a prima facie case has been
established by the party bearing the burden of proof.

[136] TheFeder al C o u FQAO pab applipdphis apdssadelieyab v Canada2020
FCA 222 at para 46 ar@aron Transport Ltd v William=202D FCA 106 at para 10.

[137] The FCA also considered adverse inferencd®mnto Real Estate Board v Commissioner
of Competiton 2017 FIREBFZA§ ModtekIncv Canada (Healtl3018 FCA 147
( Apotexd ) . TREBnNFCA the court concluded that the Tribunal made no error in declining to

draw an adverse inference against the Commissioner in the circumstances. The FCA held that the

requested inference was tantamount to finding that the Commissioner had a legal olifigation
guantify anticompetitive effects under section 92, which he hatibecause othe binding
precedentssuedby the SCdn TervitaSCC In addition, the FCA stated as follows with respect

to the Commi ssionerods and the Tribunal s r ol

[104] Considering that the Commissioner had no such legal oblighgotike any

other plaintiff, had to decide what evidence he had to put forward to prove his case
As we know, he chose to do so by way of qualitative evidence and in so leing,
took the risk of failing to persuade the Tribunlaét the antcompetitive effects of

TREBO6s practice resulted in a substanti al

out, the Tribunal was persuaded by the qualitative evidence adduced by the
Commissioner.

[105] We have carefully considered the case law and cannot see any basis to accept

TREBGOs and CREAOG6s proposition that the Tri

inference against the Commissioner for failing to conduct an empirical assessment
of markets inthe United States and in Nova Scotia, or for that matter in the GTA.
That, in our respectful view, would be akin to giving the Tribunal the power to

30



dictate to the Commissioner how he should present his case. There is no authority
for such a propositian

[Emphasis addep

[138] In Apotexthe FCA confirmed that recent decisions have treated the drawing of an adverse
inference as a matter of discretion, to be exercised only where warranted in all of the
circumstances. The court identified two reasons for thikigga. First, court rules now go a long

way towards rendering witnesses and documents available to both sides, through discovery and
other procedural mechanisms. Second, courts have recognizedhdtaer or not an adverse
inference is warranted on paudiar facts is bound up inextricably with the adjudication of the facts
(Apotexat parab8, citing TREB FCAat para 107).

(b)  Discovery under the current CT Rules

[139] Pursuant to Rule 60 of the CT Rules, a party to a proceeding has to serve an affidavit of
documen s on each other party, identifying the do
and that are or were in the possession, poatercontrol of the partyCT Rule 60 does not
distinguish between the Commissioner and the other parties for thesparpf discovery, and

parties are all subject to the requirement di scl osi ngo whTatRUulse A& % | a&dc¢
access to what is disclosed must be provided.

[140] Relevance is determined by the way the issues are framed in the pleadings. A document of

a party is considered relevant if the party intends to rely on it, if the document tends to adversely
affect or support another partyéds case, or if
i nquiryo that coul d hav@ntorio DiDemenico,Competitiens e c o
Enforcement and Litigation in CanadéTloronto: Emond Montgomery Publications Limited,

2 0 1 9D Dofnénicad @t p 736, referring to ssbction222(2) of theFederal Courts Rules

SOR/981 0 6FCRuiled ) ) . T h e rdlevdncernsitherefarenquite broad and applies to all

parties.

[141] FCRule 226 further provides that the disclosure obligation is continuous. This requirement
has been imported by the Tribunal in its proceedingmvita v Canada (Commissioner of
Competition) 2013 FetvbaFeA ) ( fat ; TheaGommissidner of Competition v Air
Canada 2012 Comp Trib 20 at par&R The continuous disclosure obligation entails that the
initial disclosure affidavit must be updated any time a party becomes awardastuafitient.

[142] The most recent court decision to have ¢
obligations isvancouver Airport Authority v Commissioner of Competjtion2 0 1 8 FAAA 24 (
FCAO), in which the FCA said the foll owing:

[30] The procedural faimss obligations require the Commissioner of Competition

to disclose to the Airport Authority evidence that is relevant to issues in the
proceedings. This is necessary for the Airport Authority to know the case it has to
meet and to fairly defend itself dgat the allegations. Ofted as the
Commissioner has recognized in this case by releasing roughly 8,300 documents
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from his investigatory fil& this includes exculpatory material or other material
resting in the investigatory file that could assist thetypavhose conduct is
impugned in testing the evidence called by the Commissioner or in building its own

case. [ é] I n some cases, there may be | i mi:
materiality, proportionality, applicable legislative standards &ednature of the
proceedings. [ é]

[Citations omitted.]

[143] The FCA further noted that the Tribunal proceedings are adjudicative in nature, which
typically commanded high procedural fairness requirem&#é\ (FCAat para 29).

(c) Di scl osure and duthodfair@essmnmi ssi oner 6s

[144] I n 1 i ght of P & HO so inparthnmiorssider the issuei of adverse al s
inferences in the context ahe more general e g a | principles governin
disclosure obligations and duty of fairne$eesegbback t o t he Tr Cadnadamal 0s

Pipe 2004

[145] In Canada Pipe 2004the respondenhad requestedadditional disclosure from the
Commissioner and to examine witnesses before the hedregprocedural rules governing

Tribunal proceedingback thenwere different from today shey applied a standard oliance

for the Commissionerés gener al di s crelevanger e o0 b |
currently in placeln that case,hte Tribunal dismissed the motion for additional discovery of
documents and persons.

[146] I n the Tribunalds reasons, Justice Blanch
Commissioner@anada Pipe 2004t paras 6064). He foundthata | t hough t he Commi
disclosure obligation was dictated by a standard of i@iander the therules, the Commissioner

was Ainonet hel ess required to .actHef aiortleyd itrha
Commissioner is a public officer with significant statutory powers to gather information and
exercise public interest prigifie, and there was a presumption that the Commissioner was acting

in good faith. He further found that in those proceedings, the Commissioner was not a normal
adversary, but rather a public officer with a statutory obligation to act f@ldgdda Pipe 200at

para 62; see alsBanada Pipe 200&dt para 53) . Justice Blanchard
obligations to that of a prosecutor whaust act fairly, referring to the criminal law decisions in
BouchervThe Queen [ 1 955 ]BoRl@&R ) 1 & ti 24fmmR v2Aonnor, [1995] 4 SCR

41 106(Co mn o rat 14fBMHe theh gtated:

[64] It naturally follows that just as the Crown prosecutor must be motivated by
fairness and not the notion of winning or losing, so too the Commissioner must be
motivated ly goals of fundamental fairness and not by achieving strategic
advantage on the proceeding. This is not to say that the duties articulated in such
landmark criminal cases &®ucher, supraor O'Connor, suprashould be directly
imported into an administti@e law setting. The Tribunal is an administrative
Tribunal with an administrative process and procedural fairness must be customized
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to accommodate the expedited process required by the legislation and rules which
govern its proceedings. Though the stmddof disclosure may justifiably be
different in proceedings before the Tribunal than in criminal proceedings, the
underlying notion of fairness must remain constant for both. It is in this context that
the reliance standard is to be applied.

[147] The Tribunalpausestonote hat Just i ¢ e Bdichendadesconum@ntsraboatn i n
all available proof of facts being presented in a criminal matter. The passage from Justice

LOHeuDleh®&ds r easonB0 G oorfurtiterred eSC@ di n o fiosuwel | and
as a fundamental aspect of the Crownds duty t
not with winning or |l osing trialG6 Gomhpareat her
101).

[148] P& HO s argument s i n t hcers disgosuce obdigatbnsmofythed o n o

Commissioner so much as whether the Commissioner has an obligatietbevidence ite.,

information, documentsand data) from third parties during an investigation or ingaing then

to present that evidence ffglto the Tribunal during proceedings commenced under section 92.

The Tribunal observes that P&H <cited no <case
obligation to gather evidence during an investigation or inquiry, nor about whether the
Commissionemay have an obligation to obtain an order under section 11 of the Act before a
hearing, in order to assist a respondent with its case. P&H also did not refer to any cases involving

ot her statutory officersd or | rg wut fallnaihd faic e me n t
investigations otto obtain court orders to gather information for a party whose transaction or
conduct is under review.

[149] Neither party referred to any prior determination of the Tribunal or appellate courts about

the scope ofthe Commiisi oner 6s obligation to present a fu
the obligations of any comparable statutory or law enforcement official (otheBthache}.

Indeed, neither party referred to the remarks nipdie FCAIn TREB FCAat pargraphs104i

105, about the Commi ssionerds decisions in pr
[150] I n addition, since Justice Blanchardoés dec
proceedings, i ncluding discl osurrarulesiphssedin has

2002 have been replaced by & Rulesissued in 2008which now contemplate a relevance
based approach to documentary discovery of the Commissioner. Ganeela Pipe 20Q4the
FCA has also revised the characteristics of the pultiezest privilege that existed in 2004 and
examined procedural fairness obligations during Tribunal proceediddsKCAat paras 2835).

[151] In this context, it is fair to consider whethand howt he Commi ssi oner 6s du
may have changed sin€ganada Pipe 2004owing toar espondent 6s r i ght t o
production of all nofprivileged records in the possession or control of the Commissioner under

the current CT Rules aridh e r e s gbititytd reaketit$ asvn comprehensive submissions and

call its own evidence based on that same body of evidence. The Tribunal did not receive
meaningful legal submissions on that question, nor does it have submissions on how the absence
of the third party evidence | areadyvigoropsrdefeneent ¢ a:
against the Cdmmpiagsi dmerm ggemaesgal submissions
efforts to collect the evidence and examples of what else could have been requested.
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(2) Tr i buassessment

[152] With these considerations mind, the Tribunal willnow consider the adverse inferences
requested by P&H.

(@ T h ee rie dadrsanference

[153] For the foll owing r eas onrsquestto ldraw ah radvérsen a | d
inference against the Commmgssioner fdgenerally

[154] First, P&H provided no specifics as to the exact nature of the adverse inference to be drawn.
During the hearing, imade submissions thaitecizedt he Commi ssi oner 6s i nve
of document production and data gathering, &ratldedgenealized submissions of the same

nature in oral argument. However, it did not specify,thatause a particular piece of evidence

was not tendered to the Tribunal or because a certain witness did not testify, the Tribunal should
infer that some particuldact did occur, or that the Tribunal should draw an adverse inference of
aspecific nature against the Commissioner.

[155] The Tribunal finds it preferable to be asked much more precisely what inference to draw
and on what basis, before deciding whether to dravadverse inferencédlivetat para 28). In

t he Tr vidwusnch bpéctficity is particularly important when a party asks the Tribunal to
draw an inference against a party based on the absence of evidence or the absence of a witness. In
the caseat bar the generalized adverse inference requested by P&H is too amorphous for
meaningful adjudication.

[156] Second, the Tribunal is unaware of anything that prevdhfétifrom attempting tabtain
documents or information itsgléetting aside additional datdiscussed separately below&H

could have interviewed the farmer witnesaadcould haveattempted to interview or send written
guestions tdahe grain @mpanieéwitnesses in advance of the hearing (or even while the merger
review was occurringlandcould have asked them for documents. There was no suggestion that
P&H attempted to do so and was rebuffed, or that the Commissioner tried to interfere with any
such attempts.

[157] Third, the Commissioner does not bear the exclusive or entire burden of adelidemce

for the Tribunal. In litigation in respect of a merger under section 92, the Commissioner is not
required to present every bit of evidence at the hearing. Contested proceedings under section 92
are adversarial by nature. The Commissioner calbedesfarmer witnesses to support his case

under section 92 in relatidn issues for which he had the evidentiary and legal burden of proof.

It was the Commi ssionerods risk not TRBEBFRCAt ai n
at paras 104105).

[158] This isalsonot a situatiorwherethe witneses werenot called to testify at all. P&H had

the opportunitytocroses x ami ne each of the Commi ssioner 6s f
or incomplete informatiorandit did so in severalespectsThe crossexamination revealed that

there were additional inquiries thatuld have been made to the farmer witnesses and there were
documents thatouldhave been requested from them.
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[159] In thesecircumstances, the Tribunaidefersa more surgical alternative insteaf a general

adverse inference against the party that called the witness to testify. Incomplete evidence gathered
from or presented by a witness during examinaiteohief may adversely affect the credibility or
reliability of t Ixeosedvduting ersssxangnationeas 4 heariogy ¥ can E
someti mes be damaging to a partyoés case. Give
information and documents, apparently did not dobsib exposed the issues at the hearing, the
Tribunal cortludes that the Commissioner took on the risk of failing to discharge his burden under
section 92 anaf havingadverse reliability or credibility findingsiade by the Tribunagainst

the witnesses.

[160] Fourth, the absence of data from rival Elevators isesddd separately, below. That
anal ysis supports the Tribunal és concl usi ons

[161] Finally, having considered the partiesodo su
to make a legal ruling with potentiallyrfa e achi ng consequences concer |
general duty of fairness as it conceeitbergathering evidence for a proceeding under section 92

or presenting that evidencehe Tribunal notedita t P & H 6 & repporeseatathepgplication
(Responsé ii d not express any concerns about the C
the proposed merger. P&H did not later seek to amend its pleading after it received the

Co mmi s s Affaavie of Bosuments or after its oral discovery of themmissioner. Nor did

P&H raise any concerns to the Tribunal on receipt of the witness statewrealseseek any

further order before the hearing. Considering how and when P&H raised the issue and the scope

of t he part itheFribunaconideritsmecessasy aridappropriate to make more

detailed comments

[162] In light of the foregoingthe Tribunal exercises its discretion not to make a generalized
adverse inference against the Commissioner. In stating this conclusion, the Tribunal shioeld no
understood to express a view on the scope of
P&H and denied by the Commissiomet hi s case. Resolving issues r
general fairness obligations in the disclosure procesb®iibr another day.

(b)  The alversenferences related ®fficiencies undesection 96

[163] P&H also argued that the Tribunal should dram@re specific dverse inference against
the Commissioner for his failure to obtain certain data from 4bérty grain comanies that
compete with itat the Virden Elevator, and which had an impact on the evidence relatimg to
efficienciesdefence

[164] P&H took the position that the Transaction would increase throughput at the Virden
Elevator, resulting in cognizabkfficiencies for the purposes of section 96. During the eross
examination of Mr. Harington, the Commissione
paragraph 130 of Mr. Haringtonds expert repor
only way a redistribution of throughput between competing Elevators would result in an efficiency

to the Canadian economy is if #Athe entity fr
operates at a higher per uBkxhibits RPA4d9I5iCAA-I98and per at |
CB-A-197, Expert Report ofHakNhgtonRepodd )e,w aHta.Mr.anrga oln3
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Harington testified under crogxamination that he did not have the variable operating costs of
the rival Elevators to the Virden Elator. Without that, he said, he could not do the comparison
contemplated biiisparagraph 130. Because his mandate was to respond to the alleged efficiencies
claimed by P&H i mitiaMvitness Htatemart enceffi@enddes, rather than to
detemine the efficiencies himself, Mr. Harington did not request or obtain the variable operating
cost data of the rival Elevators.

[165] Mr. Harington testified that in fact, he would have required a lot more than the variable
operating costs datdne would have rexled all of the data olocations of farmghat shifted

volumes of grainfrom one Elevator to another, and what the transportation costs ovdél®$e

farms. He wouldhavelooked at the efficiencies implications for all of Canada. Mr. Harington
furthernot ed t hat he would not reasonably expect P
However, Mr. Harington testified that he had all of the evidence he needed to do the job he was
askedtodoie, to respond to P&HOSs pabtheiVirderoBElevatbmas i ncr e
an efficiency under section 96).

[166] P&H submitted that the Tribunal should draw an adverse inference against the
Commi ssioner owing to the Commi ssioneros fail
costs data from rival Elators because, without the data, a precise assessment could not be
completed for the purposes of the counterfactual test contemplated in subsection 96(1) of the Act
and the redistribution analysis under subsection 96(3). According to P&H, the Commissioner
could have obtained the required data either by request or by obtaining an order under section 11
of the Act.

[167] The Commissioner responded that he had no such burden under section 96. Referring to
paragraph 122 of Tervim8CC3Ihe Camsnissioaet abseivan that themerging
parties bear the onus of establishing all elements of the efficiencies defence after the Commissioner
has discharged his initial burden to prove the-eompetitive effectsand theDWL for the
purposesofsedin 96. A respondentoés burden includes j
and whether the gains are greater than and offset theanfpetitive effects. The Commissioner
noted t hat ,&&HidgtowhiolkeiConmnossioner did not colleevidencesnabling

it to prove an efficiency claimwas not raisedn its own initial Response pleading. The
Commissioner noted that P&H could hasaught but did not seekdiscovery from third parties

to obtain the information it now requires. P&H demidto discharge its burden to quantify
cognizable efficiencies through a witness statement from Mr. Heimbecker, rather than from an
expert witness. According to the Commissioner, P&H cannot shift the burden onto the
Commissioner for its own failure to disgrge its burden.

[168] The Tribunalagrees with the Commissioner amdll not draw the specific adverse
inferences requested by P&H against the Commissioner in relation to efficiencies. Tlilereeare
reasongor this determination

[169] First, it is not clear whaxactly P&H seeks from the Tribunal by way of adverse inference.
Agai n, P&H did not specify which rival El evat
variable costs data would necessarily or could revaalitéelf or in combination with other
unidentified data), or what the outcome would be under subsections 96(1) or (3) following analysis

and quantification.
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[170] For example, P&H did not explain how the absence of variable operating costs data at one

or more unnamed Elevators constitutes an im@ahission against the Commissioner that the

data will lead to a cognizable and quaatifieefficiency under section 96. It would be speculative

to find that such an implied admission follows from sadeabsence of unknown data. To do so

would require mking several assumptions about the contents of the data and the outcome of
calculations using those data. As Mr. Haringt
would be required to do the analysis he envisioned. Accordingly, no inferenag@éted based

on an absence of the variable operating costs data.

[171] Second, P&H has not demonstrated that the Commissioner had an obligation to obtain the
data. It has cited no case nor pointed fwiacipledbasis for such an obligation. Apart from the
initial burden on the Commissioner under section 96 to show and quantibpanetitive effects

as established ifervitaSCGC the legal burden under section 96 is on the respondent. While P&H
sought to argue thakervitaSCCdid not settle the evidentiaburden under section 96, it provided

no compelling legal or factual reason to shift a further burden onto the Commissioner on the facts
of this case.

[172] Third and relatedly, P&H has not shown that the Commissioner knew or should have
known thatP&H needed th data in the present case. There is no evidence that P&H made any
efforts itself to request or obtain the variable operatingsciada. While P&H may well be correct

that its competitors would not voluntarily provide that data to a rival, it did nab tofptain the

data by way of request to them or by filing a motnath the Tribunal.

[173] On the evidence, the Tribunal does not accept that the Commissioner should (or even
could) have known that P&H required the data. P&H acknowledged during argumentdilat it

not ask the Commissioner to obtain it. When asked by the Tribunal how the Commissioner would
have known that P&H needed it, whetherthe Commissioneshouldhavefiled an application

for anorder under section 11 of the Act to obtajrPi&H did notprovide a clear answer.

[174] Moreover, lased on the events leading up to the hearing, the Tribunal sees no realistic basis
on which the Commissioner could have knawat he shouldbtain thempugneddata:

1 At the pleadings stage in this proceeding, P&H did not raise possible efficiencies arising
from increased throughput at the Virden Elevator, nor anything specific about subsection
96(3) of the Act. Its Response pleaded that the efficiencies fromthe @ransaon A i nc |l u
improved[FGT] scale economies and cost savings, elimination of the margin that [LDC]
formerly paid to use the Vancouver export terminal owned by Kinder Morgan, outlay
expansion and improved scale economies at the former [LDC] elevatadamuistrative
synergie®

1 There was no suggestion that P&H noted the absence of the data and raised it after receiving
theCommissoner 6s Affidavit of Document s;

1 At the oral examinations for discovery, P&H declined to provide the Commissioner with
any specific insight about its efficiencies defence. Counsel for the Commissisked
several questions requesting information about efficiencies to Mr. Heimbecker. The
answers provided by P&HO6s counsel wer e es ¢
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repot to be filed later and that otherwise, no substantive answers would be provided at
discovery

1 Mr. Heimbecker repeated that position in his subsequent responses to undertakings and
guestions taken under advisement

1 However, P&H did not file an expert repa@oncerning efficiencies

T Mr . He i nmrbply aithess statement, delivered over two months before the hearing
started, set out evidence to advaRc& H position on efficiencies. However, it made no
reference to any need for variablgeratingcostsdata from rival Elevators;

1 P&H also did not raise any need for data after it received a copy of Mr. HariRgpant,
alsomore than two months before the hearing commenced. As noted #hisvexpert
reportreferred directly to variable operating cost®ther entities

1 P&H did not file a motion to the Tribunal seeking an order to compel the Commissioner to
obtain the dateand

T The issue did not come t -exarinatphreartheend df Mr .

the hearing.

[175] In these circumstances,etfiribunal finds it unrealistic to expect that the Commissioner
would beor could have beeaware that P&H required variable operating costs data of rival
Elevators for its efficiencies defence. It was equally unrealistic to expect the Commissioner to be
aware that P&H expected him to attempt to obtain that data either by request or under section 11
of the Act. Rather, the Tribunal f i fldonin® &HO s
and tactical, rather than based on a substantive needgorsiip position on efficiencies arising

at the Virden Elevator.

[176] Exercising its discretion based on the evidence and arguments made, the Thidmefale
declines to make any specific adverse inferences on issues related to efficiencies. To draw an
advese inference against the Commissioner in the present circumstances would be demonstrably
unfair.

C. Legal and evidentiary burdenapplicable to sections 92 and 96 of the Act

[177] The last preliminary issue that needs to be briefly addresseel lsgal burden gdroof in
this Application.In its submissions, P&Huggested that the allocation tbie burden of proof
established by the SCC ifervita SCC has left some questions unansweredardingthe
Commi s s i 0 nendedsectidn 96 obtleerAct

[178] With respectthe Tribunal disagrees.

[179] Itis not disputed that, under section 92 @ommissioner bears the burden of proving that
the merger will creatamaintain or enhance market power through the mergedt ialiliyy os
profitably influence price, quality, sece, or other dimensions of competition. Howevbkere is
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no requirement for the Commissioner to prove that the merged entity will, in fact, exercise these
powers The Commissioner of Competitioil©anadian Waste Services Holdings,18001 Comp

Tr i bCafadighfvaste ) at ,p aafaf 61d0 82 ,dedvg toRgpdal rafuded, [2004] 1
SCR vii; Superior Propane &t para 258 In determining whether the Commissioner has met his
burden on this point, a forwatdoking analysis of whether the merger wiNgithe merged entity

the ability to prevent or lessen competition substantially compared to tmegpoger benchmark

0 or Abut of nmustdbe comaucte@@ervitaSCCat para 5L

[180] With respect to section 96, Justice RothsteinTervita SCCclearlyst at ed t hat
[SuperiorPropanecases] established thaet&ommissioner has the burdemder s. 9o prove

the anticompetitive effects of a merger(Tervita SCCat para 122). Conversely, theerging

parties bear the onus of establishing all the otftements of thefficienciesdefence, including

the extent of the efficiency gains and whethe
anticompetitive effectgTervitaSCCat para 12P To meet his burden, the Commissioner must
guantify the qgantifiable anticompetitive effects he relies upon. Wheiese effects are
measurable, they must lalculated or at leagtstimated and afailure to quantify quantifiable

effects will not result in such effects being considered qualitateehgmainig undetemined

(Tervita SCCat paras 125133). Justice Rothsteiexplained that an approach that would permit

the Commissioner to meet his burden without at least establishing estimates of the quantifiable
anticompetitive effects would fail to provide tineerging parties with the information they need

to know the case they have to mg@etrvitaSCCat para 12 Qualitative anticompetitive effects

which are not quantifiable can also be taken into ac¢quovidedthey are supported by the
evidence and the reasoning for the reliance on the qualitative aspects is clearly artiquiaged
Tribunal(Tervita SCCat para 147).

[181] I n t he Tr i b u nahpreSent nvlegal mrecedent ferithe Commissioner to have
any additional burden under section 96 beyond that established by the SJE@ita SCCP&H

has not provided angrgumenbr sufficient supporting evidendgat could allow the Tribunal to
revisit, revise or enlargéhe clear standard set out Tiervita SCC on the legal and evidentiary
burden of the Commissioner under the merger provisions of the Act.

VI. ISSUES

[182] Thefollowing broad issues are raised in this proceeding:

1  What is or are the relevant product market(s) for the purposes of this proceeding?;
1  What isor are the relevant geographic market(s) for the purposes of this proceeding?;

1 Has the Commissioner established, on a balance of probabilities, that the Virden
Acquisition lessens, or is likely to lessen, competition substantially?;

1 If the Commissioner hasstablished that the Virden Acquisition lessens, or is likely to
lessen, competition substantially, what is the remedy to be ordered?;
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T Has P&H established, on a balance of probabilities, that the gains in efficiency will be
greater than, and will likelyftset, the effects of any lessening of competition pursuant to
section 96 of the Act?;

1 What costs should be awarded?

[183] Each of these issues will be discussed in.turn
VIl.  ANALYSIS
A. What is or are the relevantproduct market(s) for the purposes of this proceeding?

[184] In order to determine whethtite Virden Acquisitiorlessens competitiosubstantially or

is likely to do sothe Tribunal must firstdentify the product and geographic dimensions of the
relevantmarket(s) for the purposes of this proceedihgthis cae, the fundamental dispute

between the parties is how to properly characterize the product mar&etl moe specifically

the relevanfproductand the relevanprice 8 in a situatonwh er e t he madlagedi ng f i
specific contribution of value is onlg component of the final price of the product. The
Commissioner claims that P&H supplies GHS for wheat and canola to farmers, whereas P&H
submits that it purchases wheat and canola from farries.Commissioner submits that the
relevantpriceisthB i mp ed 0 p r idcwhichf he saysippt&imates the Basis, while

P&H argues thait is the Cash Price charged to farmers for their grain.

[185] As acknowledged blgothDr. Miller and Ms. Sandersaturingtheirrespectiveestimory,
thedefinition of the relevanproduct market is key element thatasan impacton the rest of the
T r i b uanadysisin his cas€i.e., the geographic markethe competitive effects analysithe
market shareshe surplus calculationsetc.).

(1)  Analytical framework
(@  The purpose of market definition

[186] In assessingwhether under section 92 of the Ach merger lesssncompetition
substantially or is likely to do so, the focus is on whether the merger is likely to create, maintain
or enhance the ability of tieerged entity to exercise market powenilaterally or in coordination

with other firms(Tervita SCCat para 44)

[187] Market power is not defined in the Adtlarket power has been described by the Tribunal

ast he ability to fpaqualtyivariatyy $egicej advfertising, mooeatiop ori c e ,
ot her di mensi o@anadarf Wastat papacforiasit beo api | ity t o ma
above the competitive level for a considerable period of time without such action being
unpr of Hiltsdowrlategp@14)YBoth of these descriptions were cited with approvdlervita

SCQG at paragraph 44.
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[188] The first step in measuring market powetaslefine the relevant markeBut differently

the purpose of identifying the relevant product (or ggaiyig market is to identify the possibility

for the exercise of market poweCgnadian Wastat para 39 Superior Propane ht para 47,
Director of Investigation and Research v South@802), 43 CPR (3d) 161 @np Trib at pp

177 178). Market definition § often considered a critical component in assessing market power
because it frames the context within which competitive effects can be anélyzeédmenicoat

p 408)

[189] The Tribunal and the courts have traditionally considered it necessary to deflaeamt
market before proceeding to assess the competitive effects of mergers under tGanada(
(Director of Investigation and ResearchBoutham Ind1997] 1 SCR 748 at para;/Bervita CT
at para 92, 360 364, Superior Propane &t para 56Hillsdownat p297). The relevant market is
typically a predicate to a finding of substantial lessewingreventiorof competition in merger
cases because the merger must betloatavill substantially lesseor preventcompetition or is
likely to do sqwithin anarea ofactual or potentiatompetition.

[190] However, theTribunal hascautioned against losing sight of the ultimate inquiry and task

of the Tribunal, which is to determine whether the merger being assessed prevents or lessens, or
is likely to prevent or lessen, competiti®gubstantiall(Superior Propane &t para 48)Market
definition is not an end in itselfit is merely an analytical tool to assist in evaluating-anti
competitive effectsuperior Propane &t para 482011 MEGs at par3.2).

[191] It is further important to note that@mpetition market is an analytical construamd

neither the product market nor the geographic market needs to coincidievitiarket ast is

considered bya business or industriSuperior Propane ht paras 6785, 101, 105 Relevant

marketsfor the purpose of a merger analyars not always intuitive and may not align with how
industry participants uBSmatdthet term fAmarketo o

[192] Market definiton is typically the subject of contested submissicarsd can often be
outcomedeterminative in merger mattewrader section 92

(b)  Rationale and tools for market definition

[193] Whendefining relevant markets in proceedings brought under section 92 of the Act, the
Tribunalconsidersvhether there are close subdtfifor the product at issudarket definition is

basedin parton substitutability, andt focusesprimarily on demand responses to changes in
relative prices after the merger. The ability of a firm to raise prices without losing sufficient sales

to make the price increase unprofitable ul tim
the higher priceThis is determined by analyzing evidence of the ability of purchasers to switch

their purchases to substitute products and locations in response to a price if@aaseTat

paras 5860). Close substitutes have been defined in terms of whétleu y re wilBng @ switch

from one product to another in response to a relative change inigic,there is buyer price

s e n s i (Canada {Cpmmissioner of Competition) v TBleect Publications In€1997), 73

CPR (3d) 1 (Comp Trib)iTele-Directo) atp 35, citing the test adopted by th€A in Canada

(Director of Investigation and Research) v Southam [b895] 3 FC 557, 63 CPR (3d) EGA)
(ASouthamFCAQ0,r evod on ot her grounds [1997] 1 SCR 7
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[194] In assessing the extent of the prodiactdgeographiy dimensions of relevant markets

the context of proceedings under the Alse Tribunahasgenerally follovedthewell-established
hypothetical monopolist analytical framewprk or hypot het i M0 (MAAGTop ol i s
at para 300TheCommissioner of Competition v The Toronto Real Estate Ba@dd Comprlrib

7 ( TREB CT0 at parad21i 124;The Commissioner of Competition v Visa Canada Corporation

and MasterCard International Incorporate@013 Comp TribQ@ Msé@é Canad@) at para 1
Tervita CTat para 58Superior Propane &t para 57).

[195] In Tervita CT and Superior Propane,ltwo merger caseshe Tribunal embraced the
descriptiorof that framework set forth in t@ompetitionB u r e MEGS8(see for example2011

MEGs at pard.3). Under this approach, a relevant product market is defined as the smallest group
of products (including at least one product of the merging parties) in respect of which a sele profit
maximizing sellerd the hypothetical monopolisd controlling all supplies in the proposed
market would find it profitable to impose and sustain a small but significant anttamsitory

i ncr eas eSSNIR ppowve levals thatiivould likely exist in the absence of the merger
purpose of the HMT is to determine theanttto which customers in the candidate market will
switch to other products in response to a SSNiBa( Canadaat para 198)In the determination

of whether a SSNIP would be profitable, the HMT makes use of demand elasticity and cross
elasticity evidencas well as what are known as practical indicia. If a small price increase would
drive purchasers to an alternative product, then that product must be reasonably substitutable for
those in the proposed market and must therefore be part of the marketlypdefieed. The
conceptual exercise is repeated to include a broader array of products until it defines a product set
over which a hypothetical monopolist could profitably impose a SSRtar{ A. Facey and
Cassandra BrownCompetition and Antitrust Law Canada: Mergers, Joint Ventures and
Competitor Collaboration3r d ed ( Toront o: LexIlaseMandBravoCanada
atp 205).

[196] Pursuant to th HMT framework,the product dimension of a relevant market is defined in

terms of thesmallesigroup of products in respect of which a hypothetical monopolist would have

the ability to impose and sustain a SSNIP above levels that would likely exist in the abskace of
mergetrThe fAsmall est groupo principl ause withamnt, | mpor
there would be no objective basis upon which to draw a distinction between a smaller group of
products in respect of which a hypothetical monopolist would have the ability to profitably impose

a SSNIP and a larger group of products ipees of which that monopolist may also have such an

ability (VAA CTat para 326TREB CTat para 124).

[197] The SSNIP will beapplied to the price that is being paid by the purchasers of the candidate
product {isa Canadaat para 198), often referred to as thé a s e sperfar exaniple 011
MEGs at para 4.6).

[198] Generally, for the pyoses of determining the SSNIRgetbjectivebenchmark are as
follows (and are reflecteals suchn the 2011 MEGs)an  fi i nicrr epssypicalyone of 5%

or more and afinontransitoryo price increase is typically one that is maintained for at least one
year. This 5%/oneyear approachis generally treated as fithreshold usedto identify market
power at the market definition stagehere the objective i defire the smallest market in which

a substantial lessening of competition would be posdibiellers of a product or of a group of
products in a provisionally defined market, acting as a hypothetical monopolist, maiutdve
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the ability to profitably impse and sustaing®boprice increase lasting one year, the product bounds
of the relevant market will be progressively expanded until the point at which a hypothetical
monopolist would have that ability and degree of market power. Essentially the samelajgproa
applied to identifyboth the product andeggraphic dimensi@of relevant markets

[199] Indeedthe Commissioner and P&H baticknowledged that%fs6 increase and a otyear
time frame are the standard thresholds for a SSNIP, here in Canada and atheguasisdictions.
However, these benchmarks can be adjusted to reflect théispealities of a given industry or
business.

[200] The Tribunal agrees that thBM T approactadopted in previous Tribunal casesnsistent
with the2011 MEGs should continue tbe usedn this case.

[201] Given the practical challenges associated with determining the base price in respect of
which the SSNIP assessment must be conducted in a proceedighthnoder ection92 of the

Act, market definitionwill often include not only the analysis of prices through the HMT
frameworkbut also other evidence of substitutability or customer switching. Market definition
may thereforanvolve assessing indirect evidence of substitutability, including factors such as
functional interchangeability in endseof the productsswitching costs; the views, strategies,
behaviour and identity of buyers; trade views, strategies and behawbwther market
participantsphysical and technical characteristics; and price relationsinig relative price levels.

(c)  The language of section 92

[202] During final argument, the Tribunal raisedissuerelated to thenterpretatiorof section

92. The Tribunal observed that, contrarydiherprovisionsof the Actsuch as ciV agreements

between cmpetitors(section 90.1)section 92 on mergers does not expressly refer to a substantial

|l essening or prevent i o.nd&ubséction B82(1p mtharsesi booaderii i n a
| anguage incorporating t he pfourparageaphs teferand ® I nd
the effectof the mergeion competition fi ) in a trade, industry or professior) (among the

sources from which a trade, industry or profession obtains a produat¢ng the outlets through

which a trade, industry or professidisposes of a product; od)(otherwise than as described in

paragraphsa) to (c) . 0

[203] Both parties expressed the viewthah e absence of the word Amar
makes no iiference that the merger provision clearly relates a substantialesseningor

preventionof competitionfin amarket 06 a ndde ttelranti ni ng t he rel evant
the analysi¢o be conducted by the Tribunal

[204] The Tribunal agreesnd findshath e absence of intheepemngpadofit mar k
section 92should not be interpreted as implyitigat a relevantompetition marketioes not need
to be definedr utilized in merger analysis

[205] The principled approach to statutory interpretation requires that section 92 be read in its
entire context, in itgrammatical and ordinary sense, harmoniously with the scheme of the Act,
the object of the Act, and the intention of Parliameee( for exampleBell ExpressViLimited
Partnership v Rex2002 SCC 42 Bell ExpressVw at para 26).
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[206] Looking first at the wading of section 92 hte Tribunal agrees with P&H thainaerger as

defined in section 92 clearBncompassesié concept of market or markets. A merger is defined

in section 91 as t he todheiwordi baufs i memwtsdainedso f a
broadlyin section 2of the Actas @At he business of (a) manuf act
acquiring, supplying, storing aratherwise dealingn articles and (b) acquiring, supplying and
otherwisedealingin services [emphasis added'he French version of the Act uses the words

At out autre commerrceds itoon tfroatnbsEheanseofethendeerdad X m g
Abusi nesso i n t heherdf@dnakasiittiéaotmt aorfergefi forehe gueposeés of

a section 92 assesent is with respect to the mark@tcommercia ct i vi ty ob t he T
Mor eover, si nce an térrbswdtivitiessdsaling in artiesl @ services,dhe

definition must concern one or maaeticles or service (as each are defined subsection 2(1))
thatarebought or soldas part of a commercial activity

[207] Importantly, here are alsexpress ef er ences tarkédeonionhi mbo®écf
andsection 93of the Act which provide direction on how to assess whether a megsens or

prevents competition substantial§ubsection 92(2) prohibits the Tribunal from making a finding

and exercising its discretionary power to impose a remedy under subsectioso®¢1pn the

basis of evidence dgiconcentration or market sha’yd he assessment under section 92 is further
informed and limited by section 93, whickts out factorshatmay be considered in determining

whether a merger affects competition in a significant way for the purposes of sect®ectan

93 containssusai ned references to the cdn@®,dgpf)of 0 ma
(9.2, and h), andimpliesthat such a market has been defittechake the competitive assessment

For example, paragragh)r ef emasyt § éfi f act o rcompbtition inia markete | e v a |
that is or would be affected by the merger or proposed merger

[208] Turning to the object and purpose of section 92, there isno doubtthat Tr i bunal 0s
is on assessing the degree to whidrket powers created, maintained enhanced by the merger

at issueThe concept of aompetitionor antitrustmarketis implicit in many provisions athe Ad

for the identification of antcompetitiveconduct and for theubstantialitythreshold that must be

applied to the assessment afiacompetitive effects.

[209] The Tribunal further observestlat nce t he Tri bunal 6s first di
proceedingi(e., Hillsdown), subsection 92(1) has consistently been interpreted as synonymous
with fAmar ket o by t hTervith 8CCH paraad4Hillsmlowdat ppR9@& 31do ur t s
and by the Commissioneln Tervita SCC the SCC made it clear that the assessment of the

subs anti al effect on competition was an effect
and duration of any effect it would have on tharkeb [emphasis added]Tervita SCCat para

78).

[210] In sum,section 92 does not hawe different scope in its relationship tioe substantial

lessening of competition even if it refersttee effect of competition in &rade, industry or

profession as opposedoGiovean fAtmae kdkdf i ni tfacothat severalfi mer g
factors listed insubsection 92(2) anslection 93 expressly contemplate an evaluation made in
relation to a fAmarket, o the Tribunal IS sati s
refer to a substantial lessening or preventibcompetition in a markefiParliament intended that
competition must be shown to be likely to be prevented or lessened substantially in a competition
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law or antitrust markeét(Paul S. Cramptoriylergers and the Competition A¢Carswell, 1990)
( @ramptan 199 at p 24).

(d)  HMT andmonopsony

[211] Finally, the Tribunal observes that the approach to market poweo amatket definition
which has mostly developed in matters involvihgsaleof a productjs similarin the context of
thepurchasef a productthe market power of buyers is tli@bility of a single firm (monopsony
power)[ € fo profitably depressrjxes paid to selleffs € fo a level that is below the competitive
price for a significant period of tingg2011 MEGs at para 4.

[212] The HMT frameworkherefore applies to define relevant markets for both theagale
purchase of a product. For monopsony power20fl MEG describe the analytical process as
follows, at paragraph 9.2:

[ é JThe conceptual basis used for defining relevant marketsirsoring the

selling side, the hypothetical monopsonist test. A relevant market is defined as the

smallest group of products and the smallest geographic area in which a sole

proft-ma x i mi zi ng buyenmon@Oa@sfomy pdtohetwiomwadld i mpose
asignificant and noitransitory price decrease below levels that would likely exist

in the absence of the merger. The relevant product market definition question is

thus whether suppliers, in response to a decrease in the price of an input, would

switch to alternative buyers or reposition or modify the product they sell in

sufficient quantity to renalr t he hypot hestpriceadecreas® nopsoni ¢
unprofitable.

[213] I n such cases, the SSNI P b e dransitergdediease sima | |
pr i GSSKDPY ) blevelsthat would likely exist in the absence of the mérger

2) Partiesd positions
(@  The Commissioner

[214] The Commissionesubmits that the proper way to characterizedhevantproduct market
isto define it asheprovisionof GHS for wheat andanolato farmersvho, prior to theAcquisition,
benefited from competition between the Virdand Moosomin ElevatorsHe argues that the
supply of GHS for wheat is a relevant product marketthatthe supply of GHS for canola is a
separatene Accordirg to the Commissioner, a hypothetical monopolist of GH8&dch ofwheat
andcanola could profitably impose56 SSNIP Moreover,says the Commissionghere are no
functional substitutes for GHS for wheatcanola.

[215] The Commissionemaintainghat local competition between Elevatdos wheat or canola
manifests itself through the Basamd not through the fin&lash Fice that an Elevator pays to the

5 Throughout these Reasons, all references to a SSNIP are meant to include a SSNDP when the context requires it.
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farmer.He submits thatyecause P&H has no control over thguresPrice, the only component

of the Cash Price it can control is the8ls and thabnly the Basis component of tkkash Price

is affected by local competitidmetweertheElevators The Baspusedp @mitclee firmc
calculated by Dr. Milleraddsthe Commissionerepresents thele vat or s6 speci fic
of valuein thefinal Cash IFice paid to farmars. The Commissioner argues that the relevant product

market shouldherefore reflect an economic framework that analypesdmpetitionactually

impacted ly theVirden Acquistion.

[216] The Commissionecontends hat P&HOSs approach to the proc
and obscure the artbmpetitive effects of ité\cquisitionby focusing on the grain itself and on

the Cash Price it pays to the farmevbereaghe serviceffectively provided byP&H areonly

a small part of the overall value of thein they purchase from the farmers and resell to their end
customers

[217] By the end of the hearing, both the Commissioner and Dr. Miller agreed that their proposed
approach tothg@ r oduct mar ket definition couadaddddd que
approach, ¥en though the Commissioner did not uses¢hgpecifidermsin his pleadings or even

in his opening submissions at the hearing, and even though Dr. Miller did noibdesis

analytical approach as such in his initial expert report

[218] The Conmmissioner maintainthat economics, the fagtand the law support his v a-1 u e
a d d epproacto product market definitian

[219] With respect to economicthe Commissioner submits tragfining the product market as

the sale ofGHS by P&H fifacilitate® an economic analysis focused on the cditipa affected

by the Virden Aquisition and theEl evat or s o6 cont On this poinp he o f V
Commissionemostlyrelies on DrMillerd mitial andreply expert reports andn histestimony
Usingcommon features of the market definition exercise, such as the HMT, diversionaatios
upward pricing pressule@PPo ) c¢ a | dDu Miket téstifiedghat he relied onthiei mput e d o
price of GHS because, in his view, this aligns with the service that the Elesticmtsvelygive

to farmersDr. Miller opined thatreceiving GHS from Elevatois what isenablingthefarmersto

access the worldwide markéiccording to Dr. Millertheprice for GHS is an important factor in

a far mbébs c¢ hqandpece ampetiEibndetveeendlevators is reflected in the Basis and

t he i pnipebd calculatedor GHS.

[220] With respect to factshe Commissionereties on fourmain elementsto support his
proposed product markel) P&H recognize the role of the Basis in competition between
Elevators, and as one of the two components of the Cash Price, along with the Futur@3 Price
the only component of the pricé grainthat P&H can set is the BasB&H claims that it uses its
fWorkback Algorithmo t o det er mi n e, adcdrding tGfee Commissionestfess b u t
algorithm sets the Basis and not the Cash Price, which can fluctuate during the day with the
variations ofthe Futures PriceMoreover,P&H sendanass communications about the Basisa

daily basisthrough emails and aits P&H Direct application 3) the Basis is also carried over to

the contractgoncludedoetween Elevators and farmeend this is done bgll grain companies

with the exception of LDCand4) farmers are affected by local competition and they use the Basis
to make comparis@between Elevator$n sum, argues the Commissioner, the provision of GHS

is how the industry operatesnd theBasisis an important industrwide practice.
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[221] Turning to the law, the Commissioner submits ttfaracterizing the product market as

GHS is consistent with the purpose clause of the With previous merger casesndwith the

2011 MEGs.With respect to thesoc a | Ivaudadded approach, he claims thabe U.S.

Horizontal Merger Guidelines issued in 20103Department of Justice and the Federal Trade
Commission, Horizontal Merger Guidelings August 19, 200 USAHMEGS0)) actually

recognize that in situations whettee price ofa mergingf i r mé s ¢ o waluegcamhet i on t
identified withfireasonable clarity the price used to assess the merger carcbeponent of the

final price of the producthat the firmseffectivelycompete on.

(b) P&H

[222] P&H responds thaBHS is not a product supplied by P&H and the other grain companies.
The relevant products, says P&H, are the wheat and canola purchased from farmers byr P&H
which the farmers receive the Cash Prisecording to P&Hthe secalledGHS areonly internal
processes that the grain companies may apply to the grain after the titte grainhas passed
from the farmer to the grain comparny other wordsthe GHS claimed by the Commissionare
merely costs to the gracompaniesFurthermoreijt is export terminalshat are used talo the
following: to receive grain from rail; to grade, segregated store grains by type and quality
attributes; to clean when required and blemohdto load grain onto vessel$hereforemany of

the GHS claimed by the Commissioner are not serticdsareperformed at the Elevator level.

[223] P&H argues that theodumentary andiva voceevidence shows that GH8enot actually
transacted, contracteor discussed between farms and P&H oeotjrain companie®&H adds
thatMr.He i mbecker s t e s tlaanyestablishetmP&H does da sugpny
GHS and this evidence&as unballenged on crossxamination.

[224] P&H further submits that there are precedents in Canaditaw for utilizing an imputed

price for the merging firmso6 sandfardeferimaongthe nt r i b
relevant markeaind the applicable SSNigh the basis of thesma | | e da didvead Gueappr o a
In fact, adds P&H, th€ommissioner hasaver publicly endorsed thiealueadded approache

is suddenly advancing in this caddoreover, he Co mmi s s i o wauld guferfram pr oa c h
numerous flawgdentifiedby economists with respect to thealueadded approach advocated in

theUS HMEGs

[225] While Dr. Miller asserts that therice for GHS drivethefarmess decisions P&H points

to the fact thathe testimonies of farmer witnesses on both sides make it clear that farmers base
their saledecisiors on the posted Gh Price, which is whathe grain companieactuallycompete

on.

3 Tribunal 6s assessment

[226] As the Commissioneightly indicated, the fundamental dgreemenin this case is how

to definethe product market, and more specifically the relevant pratiattis being exchanged
when thefarmers sell their grain to an Elevatbts. Sanderson indeedknowledgedhat he main
issueto be determined by the Tribunial the choice between the Cash Price for grain and the
A i mp uptice fdradGHS
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[227] For the reasons set belowetfribunalagreeswvith P&H on this issue and concludes that
thereare two relevanproductmarketsin the present caseamely, thgurchase of wheat and the
purchase of canola by P&H

[228] The Tribunafindsthatt he Co mmi s si o n e rmarket(ije.rthe pate sf&EHS)p r o d u
is not groundedn commercial reality anah the evidencgandthatin this casethefivalueadded

approach advanced by the Commissiones fail three frontson the factsfrom a precedential

and legal standpoinand from aconceptual andconomic pespective It fails factually, because

there is noclear and convincingvidence to concluden a balance of probabilitiehat GHS

effectively exist as a relevarit v a-& d ¢roducto r addionf e a tthat i®ttansacted artd

which a price can battached The Commissionercreatedan analytical price for operational
activitiesassociated witlthe purchase of grain Blevators.It further failsas a legal argument

becaus¢e he Commi ssi oner6s position findudirgthedS suppo
HMEGs, cases in Canada and elsewhere, and his own NFiE@Hy, it fails onceptually, because

the Commissioner did not address the issue oafipeopriateSSNIP thresholdas described by

the current MEGs, despite the fact thaadoptinga A vead dueed 0 appr oach woul
change the HMT framework and the effective SSNiR| usedfor market definitiorpurposes

(@  The productindthepriceat issue

[229] Atits core, fourritical elements determine the characteristics and boundarigslefant
competition marketl) a product for which there issaurce odlemand and a source of supply; 2)
a priceatwhich the product is transacte®); a geography within which the product is transacted,;
and 4)the extent of available substitution beemedifferent sources afemand osupplyfor the
productif there is a sufficient price incentive

[230] Since products can be said to be in the samagketif they are close substituteFdle
Direct atp 36), the debate around the product madgdinition hastypically revolved around the
issue of substitutabilitylowever, his is not the case here, as the partiesa@rdabating the extent
to which there are functional substitutess&dling GHS to the farmers or to purchasing grain by
the Hevators The paties instead agree ththtere areno substituteproducs for either GHS ofor
grain(namely, each of wheat and canola)

[231] The debate arourttie product marketefinition in this case is about how to characterize
what occurs when a farmer sells grain td=bevator The debate does noénter orthedefinition

of theproductmarket but ratheron the definition of theelevantproductitself, and of the relevant
priceattached to it

[232] Before dealing with the product marlkétor the geographic markét, the Tribunal must
first determine what the product at issue is and what its pritteissmportant to distinguish the
Apr odnadt ot h efrom the produetiimarketdo The Tribunal does not dispute that the
product markeis an analytical framewor&nd an artificial construcivhere the Tribunal needs to
determine the presence and extent of substi{@egerior Propane &t para 101)However,the
underlying product or the underlying prider it are not aalytical or theoreticalconstructs
themseles. The product and the price attached twoductneed to be anchored the evidence

48



and, indeed, tied to commercrahlity. Determining the relevant product and the relevant psice
an inquiry that must be based tve evidenceof each case

[233] On thefacts of this case, the relevant product is not the sale of GHS, but the purchase of
grain.

) The notioms of productand price

hY

[234] In the legal and economiontextrelevant tamerger analysis,th t er m feferstoduct O
the outputthata producer (seller) provides topurchasingcustomer or the input that aroducer
(purchaser) acquires from a supplying customer

[235] To identify the relevant product for the purpose of defirnglevantcompetitionmarket,
the starting point is to deternamwhat thecustomemactually buysor sells,and at what pricen the
context of a merger, it starts withe produdfs) in respect of which, prior to the merger, the
merging entities were competitors. In other words, whtte product that P&H and LD®Isl or
purchasd in the marketplagen competition with one anothegrior to the Transactiéh

[236] For a product to exist in the economic sense and in the context of the relevant market
definition for the purpose of an application under section 92 of thethete must be a separate

and identifiable supply and demand fortitmust be transacted andmiust have g@rice attached

to it. Product narket definition is based on substitutability and focuses on demand responses to
changes in prices. The SSNIP mtrstrefore be applied to the price that is bemgeivedby the

sellers ompaid bythe purchasers of the candidate prod{Misa Canadaat para 198)In fact, in

order to apply the HMTarelevant price for the relevant product must be identiflée: focuss

on the price of the good or service effectively being sold or botigkte can be no produend

no price forsuchproduct if the product has no independent existence and market preSdrece
Tribunalfurtherac c e pt s P & Hrasticlevor asewicéwhiehtwould beneither bought

nor sold cannot fall within the definition afi b u s i ne s s 0 (amchhgree, thd defmitioA ¢ t
of a merger in section 9)ecause w#vould not be a product thatasquired, suppligebr otherwise
dealtin.

[237] According to the MEGs, thidbase pricéto be used for market definition purposes and to

postul ate a price increase in the HMT framewo
mar ket o (2011 MHESdCce againgfeasrtoagride.olés@¢rved in a markédthe

base prices the priceused intheormalc our se of business, namely, w
considered to be the price of the product in the sector of the industry (e.g., manufacturing,
wholesale, retail) beingexai ned o (2011 MEGs atherefpremmakeitdlear7 ) . Th

that therelevantprice must echo what is effectively occurring in the industry being considered.

[238] The price that has been typically employed in the standard approach to market definition
andinthe HMT analysiss t he ficumul ative price, 0 namel vy,
leaves the stage of the industry in question. This simply represents the sum of input costs plus
val ue @Granpterd@0af p 265, fn 11). The auth@rampton (now a judicial member of

the Tribunaljalsor ef erred to alternative fApriceso such
difference between the cost of all inpatsd the cumulative pricandhespecified that this price

Ahas been skuatipns where the vialme added is billed as a separate fee, with ro mark
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up being applied to the product (Ciamptonl®@apg i on t
265).

[239] However,the Tribunal underlines tharice and cost are two different notsrA price is
the amount that a customarying a producbr a persomsupplying onas willing to pay or receive
for it. The price is ascertained from the perspective of the customer or the purCmaser.other
hand, a cost is the expense incurred fakimg a product or offering a service that is sold. It is
ascertained from the perspective of the producezogt cannosimply be equated with a price
though there is evidently a relationship between the two, sio&ts have directimpact on the
price of a product.

[240] The Tribunal has found no precedent, and the Commissioner has not referred to any, where

it was recognized by the courts or by the &ecc
product that is not sold and purchased as suchsbatyia cost component affinal product.The
Tribunalacceptghat aspecificpart can be categorized aseparat@roduct anatan constitute the

bass for a separategroduct market (sedpr example Canada (Director of Investigation and
Research) Werox Canada In¢1990), 33 CPR (3d)83 (Comp Trib) ( Xeroxo )) Buta product

must have a price attached to lit. other words, e notion ofproductfor market definition
purposesandthe calculaton of a SSNIP implies a transacted price, solely a theoreticalprice

derived fromallocating revenue tthe cost ofselectedactivitiesassociated with the purchase or

sale of a product

(i) GHS is not a transacted product

[241] The evidence indicates that GH& defined by the Commissioner,nota product that
actually existsin the grain industrgr that is being suppliday the Elevatorand purchasebly the
farmers GHS arenottransactear contracted betwedhefarms andhe grain companies.

[242] The Tribunalhasfoundnor ef er ence to GHS i n P&HOGmy mater
service providedby P&H or other grain companiesider the label c6HS. Neither theElevators,

the Crushersnor even the farmers themselwesognize GHS as a separate, identifiable product

It is not even a term of art used in the grain indudthere is no evidence that farmers and grain
companies transact on the basis of the sale and purchase of GHS.

[243] More specifically, one of thesix farmer witnesses who testified at the heanngoehalf
of either the Commissioner or P&t¢ferred to GHS as an actual service they receive from the
Elevators and pay foFarmers do not talk in terms of GHS.

[244] Similarly, the Elevators do not refer to tmtion of GHS. Mr. Heimbecker, for P&H, and

the witness fom Cargill, Ms. Jordan, bottonfirmed that in the industry, grain companies do not
charge farmers for GHS and rather considerthe serwices er ed by t he Commi ssi
of GHSas costsAt one point in his submissions, the Commissianentionedhe fact that P&H

refers to its grain handlirgnd tradindusiness in its own financial reporting documents. However,

the Commissioner has pointed to evidence, whether from P&H or from any otlgrain

compaly, containing a reference to gramandlingservices The iigrain handling businessnd

trading is not to be confused witfigrain handling servicégas a product)P&H purchases grain
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for the purpose of trading it in national and international markets and grain lgamngllam
operational pocess in th@urchasend resale of the grain

[245] While the Tribunal agrees with Dr. Miller that the participants and competitive constraints
at each stagef an industryare distinct, the Tribunal finds that GHS is not a product that is
transacted as sudietween farmers and Elevatpat any stage of the grain handling and trading
business It is an artificial bundle of serviceghat the Commissioner an®r. Miller have
constuctedfor the purposes of this proceeding.

[246] Mr. Heimbecker testified that P&H dseaot supply GHS in the pe€WB era Exhibits
CA-R-115andFR-1 16, Wi tness St at e me rHeimmedkerBtatemerdd hn He i
at para 115)This evidence was not contradicted ahd Tribunal acceptthe evidence of Mr.
Heimbecker on this point.

2471 | n sum, GHS-addrdtoherdalcuei denti fied by th
not a product that farms and grain companies recognizeféextively buy and sellMoreover,

GHSis not a separate vahaeldedproduct that farmsransact separatefrom the grain, and for

which they could findsubstitutesources of supplyi.€., sellers offering just the GH&lue-added

servicg.

[248] The Tribunal pauses to observe that, fromirdustry perspective, theotion of GHS
advanced by the Commissioner cop@sds to a historical nomenclature thégappeared when

the CWB was dismantlean July 31, 201ZHeimbecker Statement at paras [L1B7). Before its
dismantling, he CWB purchasedertain types ofyraind including wheatd from farms and

grain companies handlghatgrainonbea | f of t he CWB on a #ftoll b a
the type of services included by the Commissioner in his definition of Gld®ever,with the

end ofthe CWB, grain companies are no longeeintediaries between the CWB and farmers,
and the market interrelation between the farmers and the grain commena®mngedis aresult,

grain companiehave assumedpart of the role of the CWB in the supply chainamely, as
purchaseof grainwith therisks attached to the marketing and sale of the prowith. the end

of the CWB, the historical tariffs and fettsat used to beharged for aervicealso came to an

end In the posiCWB world, P&H (like other grain companies) bwylseat and canol@om farms,

taking title to the grain at the time the farm delivers it to the Elevator. Apthat intime, the

farm receives the contracte@€hPrice for its grain and ownership of the grain passes to B&H

the other Elevatord-rom that poinbn, the fam has no right or interest in the grain and bears no
risk in relation to the purchase transaction. Instead, P&H is fully responsible for the costs, risks,
and rewards of aggregatinmansportingand selling the grain to a customer

[249] True, as will be disgssed below,hie farmers and Elevatosemetimesiegotiate orone
component of the Cash Prif@amely the Basis) because information on Basis is provided by
the ElevatorsThe Tribunal is satisfied thatithreflectsa historical heritage from the CWB days
(or, as argued by P&H, a linguistic vestige of the CWB @&a)what were services at the time of
the CWB are now costs to the Elevatarst GHSto which a price can be attached.

[250] For the purpose of this Applicatiothe only produd thatareexchanged and transacted
between the farms and the Elevatarswheat and canola.
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(i)  There is no price for GHS

[251] Furthemore theTribunal concludes that thereriso i passociateddwith GHS

[252] As was the case for GHS as a proditiat Tribunal finds no evidence ofiariced for GHS.

The evidence from the farmeitnessesndicates thathey do not talk about receiving GHS and
are not chargedny fees or price foGHS. All farmer witnessedgestifiedthat there are no separate
charges for GHS. In addition, narice exists for GHS in the contracts or agreements concluded by
P&H and other grain companies with the farmers.

[253] Nor is a price for GHS recorded or kept in the transaction garted by thegrain
companiesn the usual course of busine$be transaction data obtained from the grain companies
provides address information for farms delivering canola or wheat to the Elevators and Crushers,
with some exceptions. The farm address information alloiedViller and Ms. Sandersoto

identify deliveries to the Elevators from farms with addresséseaivarious regions used in their
respective analyseas well as any other location. The transaction data report Cash Prices and
deliveries to each grain company by do not includeanyinformationon GHS oron a price

for such allegedbundle ofservices

[254] It is of note thatjust as they do not consider GHS to be a separate product offered for
purchase and salthe grain companies do not keap amount representinige price ofGHS &

or even theBasis as will be discussed belo& in their transaction data set. BHS were
meaningful for thelevators or the farmers from a transactional perspective, the grain companies
would likely keep track of its price in theilatnisaction data.

[255] Indeed, he Commissioner recognidat the hearing and in his written submissiiras the
farmers are not charged for GHS aseparateadded service to the purchase of grMoreover,
a witness for the Commissioner in the discovery @sscand Dr. Millein his testimonyeach
confirmed that the price for GH®d to befimputed and that it is @onstructegrice

[256] As GHS is neither observedd an added service featuna transacteds suchDr. Miller

had tocreate a measure for thace of it. h his expert report, Dr. Miller imputhe price of GHS

for each transaction as the difference between the Cash Price and the Futures Price from the
financial market, as of the transaction datfysting for exchange rates in the case oéathDr.

Miller sometimes refeed to the price of GHS as the Basis, although he dddihat his
constructegrice of GHSs not equal to the Basised by Elevators fawheat or canol#or each
transactionDr .  Mtrandaaigrdévsl prices of GHSvereestimatedvith error, in part because

the contract datéwhich often determines the relevant Futures Priseunobserved in the
transaction data.

[257] In sum, there is nobserved or observabselded featuréor GHS no price is attached to

it, andnone gpeardn the transaction data can beotherwiseidentified The evidence from the

Commi ssioner reveals that the Ai mputedo price
or implicit pricetransacted between buyer and seltare there is no doubt thétis not a guation

where afarmer pays a price for an actual gpigc service, such as deliveryransportatiornor

processing fees
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[258] The farmer witnesses€., Mr. Lincoln, Mr. Wagstaff, Mr. Pethick, Mr. Paull, Mr. Duncan

and Mr.Hebert)all testifiedthatthe Cash Price they ultimately receive for their grain drives their
decisions to sell their grain to an Elevator. As admitted by the Commissioner, farmers care about
the money they receive from the sale of their grain, andribegr talk about GH&s separately
transacted

259] I n his witness statement, Mr. Pethick stat
overall price (.e., the Cash Price) communicated by the Elevattrsn decidingvhere to deliver

his grain(Exhibit P-A-001, Witness Statement of Mr.iAtair Pethicl Fiethick Statemend ,)at

paras 1820). Similarly, Mr . Lincoln also refarred t
to being of f eogenrkraly withdutisggbesting thatthisovésiited to the Basis

(Exhibits CB-A-025 and PA-026, Witness Stateent of Mr. Chris Lincoln ( liincoln

Statemenb ,)at para 13, 15. The Agreed Statement of Facts for the two farmer witnesses who

did not testify at the hearing indicates tjj i ir e d w! acrhecks the price
Elevators, without limiting his comment to the BagBxhibits CAR-242 and FR-243,
Compilation of Additional Documents Added to Agreed Book, Agreed Statement of Facts re
B - For their part, each of Mr. HebeNir. Paull and Mr. Duncan said in their
respective witness statements that the Cash Bnigkat drivestheir decisions to sell t&levators

or Crushers

[260] The evidence from Mr. Heimbecker also reveals that most pfieillaged communications

made by P&H & farmers refer to the Cash Price, with no mention of the Basis (Heimbecker
Statement at para 61; Exhibits @B134 and PA-135, Readn Brief of the Commissioner
(ACommissioner Readin@)). Industry participants also use the Basis and the Cash Price
interchangeably, to refer to timet finalprice that farmers effectively receive for their grair.

Hebert, for example, testifidgdatwhen heisusingthBa si s, he i s (f{odhatashul at i r
price that [ he Consolidatgdoanstrgpt, Confidettml®Boaspi870h In §hort, he

i's using the Basi snetprcesdoothem@ine t he EIl evatorso

[261] | n t he Tr iobtheferts df this castheew ,0 n | y e fibdy masket dgfinitionc
purposes isheCash Price paid to farmers to purchase
price of GHSthat is neveseparately or identifiablgharged to farmers by Elevators to handle

their grain.Farms sell grain to Elevats and Crushers for a single Cash Price. Elevators and
Crushers purchase grain from farms for a single Cash Price. The Cash Price paid to farms to
purchase grain is the ordinary and prevailing price in the relevant market

(iv)  The Basis differs from GHS arginot the price of GHS

[262] In his submissions on the product market and on GHS, the Commissioner relied heavily on
the Basis and on the evidence related to it.

[263] The Commissioner arga¢hat the Basis is a component of the Cash Paicag with the
Futures Pge. Both combine to form the Cash Pripaid to the farmsAccording to the
Commissioner, th Basiscomponent of th€ash Fice is the mechanism that P&H uses to ensure
that the priceat whichit buys the grain from the farmeis a price that allows it to cover the
expenses of operating the Elevator where the farmbeliver their grain. The Commissioner

53



mai ntains that the Basis Ais an amount subtr a:i
added to the Futures Peitn the case of wheat to account for exchange rate differences) that covers
the grain companyds costs to operate the EI ev
margin 6le claims that it is not aimple mathematical constructs alleged by P& and Mr.
HeimbeckerAccording to Dr. Miller, the Basis covers the costs of the Elevators and allows for a

profit. Dr. Miller claims that it is the relevant priéa terms ofhow competition plays oain the

grain industryfin terms of the value addedy the Elevators, arfiin terms ofustthe profitability

of the[grain handlinybusines8 ( Consol i dated Transcript, Publ i

[264] The Commissioner furthesubmits that all contracentered into by the Elevators and the
farmsrefertothe Basisor even t o tardéhatiabnars uske Basisnitheiedealings

with the Elevators. The Commissionadds that the problem witBHS and the Basis is an

Ai mpl ementation i ssueo0 as rageatihteertransactaatddfa si s n
the grain companies$n sum, throughout his submissions, the Commissieffectively equates

GHS to the Basis to justify his approach to the product market definition.

[265] The Tribunal is not persuadeth y t he Co mmi s s iandnfiads dhatthear g u me
existence of the Basis is not sufficient to transform GH&amelevant product to which a relevant

and reliable base pricanbe attachedl heevidence does not support that the Basis can be equated

with the notion of GHS advanced by the Commissioand Dr. Miller.There is aistinction and
adifference between these of théBasisby farmers and grain companieshe sale and purchase

of grainon the one han@nd GHSas an operational cost to the grain compaoethe other

[266] TheTribunal ackiowledges that thBasis is an industry benchmarkecognized and used

by the participants in the grain handling busin8ss the Basidgs not a producthat is transacted

as suchThe Basis is not a price eith&€espite the repeated references madéeyommissioner

t o a A b dnshisoral pnd iwgttendsubmissions, the Tribunal is not persuaded that, on a
balance of probabilities, the evidence supports a conclusion that ther8agsentsa price

attachedo a productMr. Heimbecker testifiedhat the Basis is not aipe expressed in dollar

terms even though there is often a dollar sign apposed twitgerical figure n s ome of P&l
owndocumentsl n t he Tri bunal 6s vi ew, nunfercal differences i s
betweenthe Gah Pr i ce and t he Fut ur eMorkdackAlgodthm. Thes det e
Workback Algorithm is only run once a day P&H, but the Cash Price that a farmer sees in P&H

Direct will adjust instantaneously to reflect any changes in the Futures Phiseevidence has

not been contradictednd was confirmed biarmers such alslr. Duncan and Mr. Hebert in their
respectivaestimory (see, for examplezonsolidatedrranscript, Confidential B, at p 929es,

the Basigs a metricusedin the grain busings but it is not a price for a product.

[267] One of the farmer witnessady. Paull testified that the Basis is just a tool used to track

or monitor the Cash Price that he will receive when he delivers his grain to the EleDa®i.

P & H éustomerservicerepresentativesince promoted to managing an Elevator, explained the
Basis in emails sent t o [fjhisprdmivendrdiscoudnttathe futuresne r s
value is commonly referred to as a basis. The basis reflects each grain gobopemnparticular

handling, transportation and marketing costs, combined with the bid values from theendwn

use customeds(Exhibit CB-A-149, P&H Email Subject: Gain From You Grain, dated February

16, 2017).
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[268] The Tribunal observes that the Basisagidertified by the farmsr the grain companies
as a price ass@ted withGHS or with any specifiservice Thegrain industry participaniastead
refer to the Basigyithout more It is neverthefiBasis for GH® or for any other specific product.
Nowhere inthe evidence is there a reference to a Basisomethinglt is a concept and a notion
used in the grain industry, but there is no evidence that the Basis refarsstattached ta
particular productAs is the case for GHS, and even though inisyéormationcommunicated by
the Elevatorsn their dealings with the farmthe Basis isiot recorded in the transaction data by
the grain companies

[269] Moreover when the farmereefer tothe effect of changes in the Basis, they always refer

to changes expssed in terms of cengger bushel or per MTThe bushel or the MT is a unit of
measurement for the grain, not for GHS. In other words, the farms always refer to thetlrapact

a change in the Basis will hawe the price for the grain itself, expressetemms ofa dollar value
perbushel or MT. The changes to the Basis are never expressed in terms of cents for GHS or for
any type of service provided lay Elevator.

[270] Evenif a change to the Basis offered is the subjeoegfotiationdetween grain compaes

and farmerswhat ultimately changes is the Cash Price from which the Basis is derived. What
changes is the price expressed in dollars and cents per bushel or MT, for the grain being purchased
by the Elevator and sold by the farmer.

[271] Further to its revie of the evidence, the Tribuntlereforeconcludes that thBasis isbest
described as component of the price gfain notasa price attached to a specific product or a
separate value addeth fact, the Tribunal finds that the evidenrem P&H and he grain
companies establishes that the B&sisot a priceof a product by itselbut a cost element for the
Elevators

[272] The Tribunal adds thamerelydisplaying the components of a price, itemizing the price of
a product, or providing the breakdowntb& components a productbeing sold or purchased
does not have the effect of creating a separate product ifasLitgtmized component does not
have an economic life of its own, and is not transactedmarket for a pric& his is exactly the
case fo the Basisandthe GHS.

[273] In his final argument, the Commissioner submitted that this i€veria case where the
price forGHS is implicit. He claims thahere is nothing implicit about GH&hd thatts price or
valueappearsn the contracts that P&H drother grain companies enfato with farmers. The
Commissioner claims thdhe price for GHSs in fact explicit andonly appears to bemplicit
because the Basis is not subsequently recorded in the transactiohtbatgrain companie$he
Commissimer argues that the explicit price underlying his product market is the Basis being
charged to the farmetsy the ElevatorsAnd thatthe problemis strictly one ¢ implementation
because the Basis sets the pfaeGHS

[274] The Tribunal does not agrekhisis not a situation where there is an explicit price for GHS
that is part of the contract price between the farmers and the Elevators.

[275] First, the Commissioner confissthe priceof GHS and the Basig he evidence clearly
establishes that tHe&levators do niopostaprice for GHS they post Basis.The Basis sometimes
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shows up in the information posted by P&H and other grain companies, as well as on some invoices
and in some contracts. But not GH%e Basis and GH&re not the same thingnd Dr. Miller

clearly acknowledged that he htmlii i mput eo t he price of GHS f
(Exhibits RA-169, CAA-170 and CBA-1 7 1 , Expert Repor tDr.Miller Dr .
Reporto ,)at para 173)Dr. Miller useda computed price aspaoxy for the Basis, because neither

the Basis, nor a price for GHS, ap=arthe transaction dat®r. Miller anda representative of

the Commissioneindeedacknowledged, in their testimony and discoverythat theimputed

price for GHSi s a 0§ u b ¢ e (ExBibits CAR3242 and FR-243, Compilation of

r
N a

(

Additional Documents Added to the Agreed Book, P&H Read B r P&HfRea-fihno ) , at pp

211 22).Dr. Miller furtheradmitedthat the imputed price for GHS does not always correspond to
what the Basis component of the Cash Price agtisall

[276] Second, a calculatemt imputedprice is not a price thagan be correctly describedlasing
observed or observabldere, Dr. Miller hasiot used the observed Basis; he éstgmated price

for GHS (which he sometimes refers to as a B&si®ach transaction from the difference between
theCashPrice and an assumed FutsiReice at a given dat®r. Miller testifiedthat at a transactio
level, the estimation leads to variance betweerotheervedasis of which a corresponding Cash
Price was transacted atite constructegrice for GHSfor that transaction.

[277] The Commissioner submits that tpeice of GHSimputed by Dr. Miller is a good
approximation of theéBasis.For the Virden and Moosomin Elevators, Dr. Miller takes the median
of the transactiotevel prices of GH&nd he uses théirden Elevatormedian price to calculate
his mark-up. The median pricegalculated by Dr. Miller are the benchmark prices he uses in his
HMT analysis.

[278] Dr. Miller and Ms. Sandersoagree that taking a median over thousands of observations
measured with error reduces the measurement. étoavever they disagree abouwhether he
median prices for GHS obtaineg Dr. Miller for the Virden and Moosomin Elevators are reliable
estimates for the Basis.

[279] Referring to the contrastof |l a farmer,Dr. Miller said that the difference
betweenhis computedmedian price of CAD $31.®2 per MT for GHS for wheatand the
correspondingalue of the Basis i- contraccof CAD $34.83 per MT
close0 usi ng 3naded .Mhe &rbunal observes thatis still a significant
difference of12%d namely,CAD $3.76 per MTor 10.23 centper bushelof wheat And that
differenceis a variance of only a few transactions out of thousaddwever,when Dr. Miller
compaesthe median for alWheattransactions at the Moosomin Elevator, calculatedibywn
modelasbeing CAD$34.78per MT, to the actual Basis in the contrsof ||l (.e.. CAD

$ 3483), the two values are very simildn light of that,the Commissioner claims that the price
for GHSimputed by Dr. Millerrepresents good approximation of thectual Basis found in the
contracs.

[280] Ms. Sandersotestifiedthat the large difference in tleedian betweethe Moosomin and

Virden Elevatorsfor both wheat andanolais likely due to a larger error betweénr . Mi || e
predicted median and the mediantioé actuaBasis. Ms Sanderson points to the fact that for
wheat the GHSmedianvalue is 20% loweat the Virden Elevator than at tM®osominElevator
whereas irthe case ofanola, thé/irden Elevator mediamalue is 60% higher than the Moosomin
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Elevatorvalug in a situation where the Virden Elevator had larger sales than Moosomin. Ms.
Sanderson attributed these differences to the uncertainties in the methodology used by Dr. Miller

[281] Like Ms. Sandersonhe Tribunal does not share the Commissiodes confDi. dence
Mi | | caleulat®ns The Tribunal is not persuad#uht using a median to correct fible error

terms between the estimated and the actual values is sufficient, in this caseedtior the high
uncertaintyin the estimated va&s The median calculated by Dr. Miller includes several sources

of uncertainty stemming from the fluctuation of the Futures Price and exchange rates within a day
that may not be correlated with the actual transactions, the choice for delivery dates, and
negotiations on delivery. The Tribunal agrees that in theory, using the median of a very large data
set (in this case, thousands of transaction data) provides a much smaller error than the error of each
observationHowever, in his attempt to cofage a Ftures Price for an estimated delivery date for

each transaction, Dr. Miller did not provide convincing evidence to give the Tribunal the level of
confidence or precisiomeeded to conclude thiéie median predicts the actual Basis. The Tribunal

adds thatfithe measurement errors are systematically skdveed actual delivery periods or
FuturesPrice and exchange rates spot price reflected in the application at the time,aheale
results willalso be skewedr. Miller did not provide the Tribunal withvédence that this did not

occur.

[282] In any eventwh et her Diii mpwi tl d cd 06 pga goosl ormét soGblod
approximation of the Basis not a determinative issue in this calee Tribunal finds thateither
the Ai mputedo pr i can beusedGl e fauadatiort di @ proBuctsmarket
definition since neitheis a transacted price attached to an identifiable product.

[283] The Tribunalpauses taote that, fiin a given casehe evidence enaldet to isolate or
identify a valueadded component or feature of a produith sufficient precisionand to finda
valueadded price fronbusiness records, the Tribunal may conclilndé the computed price is the
price of that valuedded componenin this case,he evidence does not perruot make such a
conclusion.

(v)  TheBasis plays a role in competition

[284] That being said,hie Tribunalappreciateghat theBasis is a touchstone of competition
between the Elevatgrandthatit is an importanfactorto understand the rivalry between Elevators
as well asthe competitive dynamics in the grain industbnecannot ignore what is going on at
the Elevatoss level (ncluding competition on the d&is)when determiningvhetherthere isan
increase iimarket poweand a substantial lessening of competition.

[285] The evidence suppors conclusion that the Basis component of greee of grainis

affected by local competition. Farmers such as MriBlet Mr. Paul] and Mr. Hebertestified

that they can play Elevators against each other based, among otherahthgsBasisMr. Paull

and Mr. Hebert admitted on cresgamination that they use not only the Cash Price to compare
Elevators, but also the Basisven Mr. Heimbecker aditted that farmers use the Basis to compare
grainprices between Elevators. There was also evidence that P&H sends email blasts to customers
containing references to the Basis. The vast majority of grain compals@esncorporate
references to the Basaés well as the Futures Price and the Cash Price in their contridttts
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farmers Farmers can also enter into Basis contracts, though Mr. Heimbecker testified that these
were rare in the grain industrifurthermoreP&H can and does adjust the Basis to aotdor

local competition from Elevatore?&H and other grain companies wiffer limited-time or
limited-tonnage special® ttarms to attract their grain, and such premiainsve the posted Cash
Priceare sometimes expressed through changes in the Basis.

[286] The Tribunal accepts thathe Basis capturesn aspectof competition between the
Elevators.The Basidgs onepartof competition between the Elevators aad will be discussed

below,it is an element to consider in the substantial lessening of coropeditialysisHowever,

this does not mean tAmputedpricesfor BHSs carsconstitute th®base Mi | |
price for market definition purposesr that the existence of the Basis is sufficient to transform

GHS into a relevant product

[287] The Commissioner is urging the Tribunal to adopt, fopitsductmarket definition, a
economicframework that allows foand facilitatesan analysigocused on théocal competition

allegedly impacted by the Acquisition. This is what led the CommissianérDr. Miller to
identify GHS as a product and t o DfiMilmpopined 6 a p
that, economically, constructing an imputed price to approximate the Basis was the right way to
anal yze t he VildenfA€gestiandHowewef,in andffat to define a relevant product

market theCommissioner developed a theoretical framevibat does not reflethecommercial
reality of the grain industry, where @H&ndloes
is not transactedin short, the Commissiongrs  p oignorédi tree fundamental premise of

product market definition, which requires the existencetadr@sactegbroductwhose price is the
ordinaryprice in the sector of the industry being examined.

[288] In sum theTribunal finds that thevidence does not support the existence sdarate
r el ev an tfor fhensale &f SHSEHS is anartificial product,with an artificial price, that
cannot form the foundation of an acceptable releyaotuct markefor the purpose of the
Tr i bunal.®sthefacta of this case, the relevant productsh@@urchase okheat and
canola and the relevant price is the Cash Price.

(b)  Thefivalueadded approach

[289] The Commissioner submits thaetlaw acknowledges can beappropriate to definthe
relevantproductmarket around a component of the pra¢¢hefinal productwhichrepresents the

specific value provided at an intermediary lévey the merging firmsIn this case,the
Commissioner maintainsthatanElevatdo s s peci f i ¢ ¢cnametyprovidingiGH® n o f

as part of th&€ash Price farmers receif@ their grain,can be identified with reasonable clarity
According to the Commissionea product market definitiolocused on the competition affected

by the merger and on the merging firmsd contr
jurisprudence from Canada, the U.&hd the European Union.

[290] The Tribunal disagree&urther to its analysis, the Tribunakteadconcludes thathere

are no preedents, in Canada am any other jurisdictionwhere thefi v a-& d & eygbmach

referred to in the US HMEGs has actually been used and appli@sh adjudicating court or

tribunal to define a relevant product market in a merger.ddser eover , -addeddv al
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approach advocated by the Commissioner cannot be reconciled with the history of the MEGs and
the current 2011 MEGs issued by the Commissioner himself.

()  TheUS HMEGs

[291] In support ofhis ivalaudeddodo approach to the produc
Comnissioner relies heavily on the US HMEGQ#$ese guidelines descethe approach to merger

review by the U.S. antitrust agenciasd were adopted i”2010. In his reply expert report, Dr.

Miller referred specifically to them, drawing an analogy betweenrémept case and the examples

used in the US HMEG&£khibits RA-172, CAA-173 and CBA-174, Reply Expert Report of Dr.

Nat han DiMillérReply Refporto ) , a ti3Gaadfa3s). 3 4

[292] Initssecti on 4 on AMarket Def i ni thatinrcértain t he U
situationsthe benchmark price used for analyzangroduct marked i.e., the base pricd can

be differentfrom the priceeffectivelycharged for dinal product.The US HMEGsindicatethat,

in a situation wherexplicit or implicit priees for the rergingfirmsd cont ri buti on t o
the finalproductcan be identified with reasonable clarity, the price used to assess the amerger

define the relevant markean bethe component of the price that the firms competeSanilarly,

the SSNIPthresholdcan also be adjusted. paragraph 4.1.2 n A Benc hmar k Pri ces
SizeotheUS HMEGsstate as follows

The Agencies most often use a SSNIP of five percent of the price paid by customers for
the productsr services to which the merging firms contribute value. However, what

constitutes a fismall but significantodo inc
significant loss of competition caused by the merger, depends upon the nature of
the industry and the mergin f i r msdé positions i n It an
accordingly use a price increase that is larger or smaller than five percent. Where
explicit or i mplicit prices for the firms

identified with reasonable clarity, the Ageéesmay bas¢he SSNIP on those prices.
[Emphasis addef

[293] The US HMEGsghen refer to three specific examples, illustrating situations where implicit
prices for the firmsd speci f iToeseexamplesdabast i on
follows:

Example 8:In a merger between two oil pipelines, the SSNIP would be based on

the price charged for transporting the oil, not on the price of the oil itself. If pipelines

buy the oil at one end and sell it at the other, the price charged for transpaeting th

oil is implicit, equal to the difference between the price paid for oil at the input end

and the price charged for oil at the output end. The relevant product sold by the
pipelines is better described asinfipi peline
Bo than as dAoil at point B.O

Example 9:1n a merger between two firms that install computers purchased from
third parties, the SSNIP would be based on their fees, not on the price of installed

59



computers. If these firms purchase the computers andecltfzeg customers one
package price, the implicit installation fee is equal to the package charge to
customers less the price of the computers.

Example 10in Example 9, suppose that the prices paid by the merging firms to
purchase computers are opaqu#, dccount for at least ninefiwe percent of the
prices they charge for installed computers, with profits or implicit fees making up
five percent of those prices at most. A five percent SSNIP on the total price paid by
customers would at least double skofees or profits. Even if that would be
unprofitable for a hypothetical monopolist, a significant increase in fees might well
be profitable. If the SSNIP is based on the total price paid by customers, a lower
percentage will be used.

[294] The US HMEGshereforecontemplate two situationshere the usual base price #ord
SSNIP thresholdauld be modified The firstonelooks at theexplicit orimplicit price of the value
added by the merging firnand,in cases wherthevalueadded component can bemtiéed with
reasonable certainty base price other than the usual total price of the product may b&heed
second refers tsituatiors where theSSNIPremainsbhased on the total price paid for the progduct
but the usual 5% SSNIP threshold igustkedto deal with the realities @nindustry.

[295] However, the US HMEGs provide no guidance as to whermontribution to value, as

opposed tohetotal priceof a productwould beappropriatéor the purposes of the relevant market
definition. Nor do they cotain any guidance on how and when tleial5% SSNIP threshold

should be adjustedhe Tribunalfinally notes that the US HMEGSs simply mention that the U.S.
antitrust agencies fimay baseo the SSNIP and t
by the merging firms

(i) No court or tribunal has ever appliegdh e RAavdadleuded0 appr oac

[296] As correctlypointed out by P&Hn its submissionsa review of the existingurisprudence
reveals that, contrary theredrenéeegalPprecadents €anadaer 6 s s
in the U.S, or in anyotherjurisdiction, where a court or a tribunal haffeetively applied or
recogni zeddttbdofiapbueach s eWhieahe tondepadvanteebyUS H Ml
the Commissionenas been argued infew cases in the 1$., the European Unioand Australia,

it has either been rejectdry the courtsor appliedby competition agencie® factswhich are
distinguishable from the facts of thiscaeh e Tr i bunal f ur t head doebdsoer v €
approachhas never been consideredagplied in respect of afimputed price. In other words,

the Tribunal has not found any situation where a court or tribunal has accepted and retained an

i mplicit price for the mer gi nofaproducttosdéternsinee ci f i
the relevant product, the relevant price, the SShiti the relevant market a merger case.

[297] In essencepn this issue of thévalueadded approachthe Commissioner is asking the
Tribunal to go where no other court or tribunal hasaggeed tao.
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i Canada

[298] As far as Canadian cases are conegyithe Commissioner relies blillsdownandXerox
He claims thathese caseisoth demonstrate th#te value dded by the merging firms can form
the basis of a product market definition and,ttaatlefine the relevant product markég Tribunal
can focus on thegution of the final price that is impacted by the merger

[299] The Tribunal is not persuaded bythemms si oner 6 s ar gument s

[300] In Hillsdown, the firstcontested merger review proceedurgler section 92he Tribunal

analyzed the merger of two companies that operated rendering businesses fqrdubis from
slaughterhousesnd other entitiesOn the prodat market definition,e Tribunal had to decide

whether to characterize theelevantmar k e t as the supply of Ar e
slaughterhouses to the rendsyer as the provision of th&pecificservices that contribute to the

end prodeymamelySr @ md e r i nofferedby theyrendeaer ® the slaughterhouse

meat processing plants, grocery stores, &itwce thelribunal decided to characterize the market

as the provision of rendering servicelimsthe Commissionelit recognized that the product

market can bé&mited to the servicesapturing the value provided by an intermediary.

[301] The Tribunal considers thatillsdown is of no assistance to the Commissioner on the
Avabhddedo ap pnthatzasdihe Bribunéexpressly said thahere waso difference
between the twaontemplatedapproachego the product market, even though it ided to
characterize the market as the provision of rendering serifides first characterizatiowasused
then the analysifor competition purposesould havefocusel on the possible monopsony power
of the renderers as buyers of the raw materials. If the second charactenzasicsed then the
analysiswould havefocusal on the possible market power of the renderers dersedf the
rendering service But, said the Tribunal, no significant difference resw@dt from the two
characterizationgVioreover, there was clearly a price paid for the renderable materifds the
servicegrovided(Hillsdownat pp 293 eh, 299).In light of the foregoing, thpanel finds that the
Hillsdowndeci si on i s at best incaddld®i appowatche i

[302] In Xerox a nonmerger case, the Tribunal found that the relevant product market was the
provision of intermediary seices, namely, servicing copier parts thar@not constrained by the

sale of copiers to end customdtss true that the Tribunal then recognized that a subset of a final
product {.e., the servicing of parts for copiers) can constitute a relevant gddlowever, in that

case, there was a specific prideargedor the specific serviceffered by the partief\gain, this

precedent thereforeffers at best weak supporttoh e FAawladleuded appr oach cont
the Commissioner in this cases no secific price is charged for GHS

T Us.

[303] Turning to the U.S.,\v&n though the US HMEGs were adoptedre tharnl2 years agm
August2010, the Commissioner has not referred the Tribunal to any decis&h$f court where
t he Awvalewed a p pinthalWdSHMEGs tvas aacdpted and actually applied.

61



[304] In his submissions to the Tribunal, the Commissioner referred rt@atéer involving
Conagra Foods (United States of America v Conagra Foods, Inc, et 1a+CV-000823
fiConagrad )amd toFTCv Whole Foods Market, In602 F.Supp2 d 1 ( \®H®l® Fopds () i
The Tribunal concludes that neither of thesatters constitutes convincing precedent to assist
the Commi ssi onaddedo tdapep rmMoadh.ed

[305] The Conagraexample was a case in thedl businesswhere a feavascharged by the
millers for converting wheat into flour. The Commissioner claims thatvtlaisa situation where

the U.S. Department of Justice applied $&NIP toa component of the final pricer the flour,
namely, the corerting fee because this componentas the subject of theffective competition

at issudbetween thenergingflour mills. However, this precedent is of no value to the Tribunal as
the Commissioner wasrictly relying on the argument presented todbartby the U.S. antitrust
agencyitself, and not ora decisionissuedby a U.S. court. This case is therefore notlegal
authority but insteadolely reflects the position taken by another competition authority on the
Ava-hddedd approach.

[306] With respect towhole Foodsi t was not a caadsdee dwoh ear pep rao aft\h
applied or even considerdy theU.S. court. It wasinstead a matter where the court mentioned

that in the context of the HMT frameworlqwer SSNIP levels nay be more appropriater

merges in markets or industries characterized by higlume sales but loyrofit margingWhole
Foodsatpp9%11) . This case therefore diaddedo ianprprl ovee
to a component of a product but turned instead ompdissibleuse of asmaller SSNIRhreshold

on thefinal productsold by the grocerd’he Tribunal points out that Whole Foodsthe U.S.

court did not analyzeor provide any guidance dhe factors to take into accoumtthe evidence

required in order tdetermne the appropriate level @uchalower SSNIPlevel.

q European Union

[307] The Commissioner also referred to two casssed by the European Commiss{oiECo )

in the European Union, where the USVHEGs were approved and followed by tBE. These
decisions dealwith extruded metaland, according to the Commissioner, recognized the value
addedby an intermediary as a relevant and separate product market.

[308] In Norsk Hydro/Orkl&JV (Case NOCOMP/M.6756), 13 May 2013 Norsk Hydroo )wo t
companies had operations time aluminum sector where extrusion premia were charfeel.
extrusion premiaepresent the price paid by customers for the value added by companies that
extrude the aluminumn Norsk Hydrg the EC noted that there was a significant and persistent
difference in the extrusion premia charged by -sdiity extrusion suppliers in two different
geographic markets. Therefore, in analyzing the merger between extruders ciresiEi@redhat

the relevant benchmark priceas the actual price for the pneum chargel for the extruding
processand not the full price of the aluminuaventuallysoldto customersTheEC concluded

t hat iin the presence of a similar price str
benchmark price the extrusion premia ratherth t h e ® uciting with mppowaldhe US
HMEGs(Norsk Hydroat paras 6667). The EC found thahe price regotiationsvere only on the
extrusion premium, as other factors such as the price of alumintime loitlet conversion costs
weretypically fixed.
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[309] The second European Union case relied on by the CommissioimeniBalconbridge

(Case No COMP/M.4000), 4 July 2008ico0 .)In that casethe EC considered the market for
highpurity nickel, stating that oiftolthe adged vawe i n c |
provided by the firms in the relevant maikeln¢o at para379. The EC observed that price

increase of an input good may have only a minor effect on the price of the final product (depending

on the share of total input cost represented by the input goodamabnetheless be considered
significant from acompetitionperspectiveSincethe premium charged was directly negotiated

with the customers, the EC determined that it was a separate protluet separate price.

[310] The Tribunal pauses to note tiRR&H also referred ta third similar EC matter, also
dealing with extruded metals,maly, Glencore/XstratdCase No COMP/M.654122 November
2012 In that case, premium applicable to the extruded maetifflerentiated the extruded product
from the raw metal priceand was alsthe main element of the price negotiated between buyers
andsellers.

[311] The Tribunal finds that these European Union cases are i&ahprecedential valudn
any eventtheyare clearly distinguishable from the present case.

[312] Regarding their precedential value, the Tribumadierlinesthat thesehree matterare
decisions issued by the EC, which is theropean competition agenend the equivalent of the
Commissionerin the European UnionTheseEC decisionsare not decisionsssued by an
independent adjudicative court or tribundhder the European Union competition law regime,
and in merger matters in particular, the E@ot strictly an investigat@nd law enforceas is the
Commissioner under the Act. The BEs the dual role of beimpt onlythe investigative authority
but also the firstinstancedecisionmaker The EC decisions relied on by the Commissioner thus
represent the position of the competition authority itsa#f, opposed t@ decision by an
independent judiciddodylike the courts or the Tribunal. The Tribunathsis of the view that such
decisions of the EC, while informativearry lesspersuasive weighiThey cancertainly notbe
qualifiedad e g a | precedents @udtehe appueaacth.t he fAval

[313] The Tribunal further @ncludes that th&lorsk HydroandInco precedents aref limited
assistance to the Commissioner as theylestenguishabldrom the present casaccording to the
evidencdan those cases, the premia were a separate price charged for a separate product, and were
openly negotiated between thigppliers and the customers. These were situations whersviere

a specific price for the premat issue. In other word#he price of the valueadded producivas

not constructed or implicit. It was expli@hd transacted

1 Australia

[314] In its final submisions, P&H referred to an Australian ca8estralian Competition and
Consumer Commission v Metcash Trading Limited[ 201 1] MetGso )9,6 7201(1iho d
FCAFC 151 This was in response to a Direction the Tribunal had issued prior to final oral
argumen, whereit notably invited counsel for botbarties to identifyegal precedents in which a

court or tribunal considered situations where it was proposed that an implicit price for the merging
firmsd specific contri butbe wsedtotdetermirie ¢he SSAIP anel o f
the relevant markeas well asegal precedentwhich considered situations where in applying the
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HMT and in defining the relevant market, a SSNIP smaller or larger than 5% should be used,
and/orreviewedthe factors tdake into account in determining the appropriate level of the SSNIP

[315] In theMetcashcasetheAustral i an CompetitionA@&d) Consu
challenged a merger of wholesale grocery suppliers. The A©Gg@ht to use an imputed price
purporting torepresent the valusdded by grocery wholesalers at their stage in the supply chain

as the basis for considering the impact of a SSNIP in defining maftkete A CCCO6s appr c
which echod the US HMEGs,was soundly rejected by the Federal Court of Ausé&rgland

affirmed on appeal). Thaustralian ourt found that theurported valuedded services for which

the ACCC sought to use an imputed pricerenot the extent of what the wholesabetually

provided, and thaan imputed pricesolely for these serges couldthereforenot be used as the

basis for defining theelevantmarket.Thecourtmt ed t hat @At he associatec
[the wholesaler] are not available in the absence of the acquisition by a retailer of packaged
groceries from [thevholesaley @Metcashat para 196).

[316] The Commissioner argues thais cases distinguishables itinvolves a considerably
more complex market structyren an industry characterized by a mixture of selpplying
retailers and independent retaileaadinvolving different categories and types of products across
multiple levels of the supply chain.

[3171 The Tri bunal does not share the Commi ssior
Commissioneat the hearingMetcashis the sole judicial precedeittentified by the parties that
actually dealt directly withthesoa | | e da didvead dueappr oach exposed in

advocated by the Commissionierthe present casén Metcash the Australian courtslearly
rejected h e ARavdadleuded a p p r torearkeh definiion pnthe dse @in imputed price
coveringonly a subset of the produetfectively sold by the merging parties, as it did not reflect
the commercial activity of the merging firmloreover,the alleged value added by the grocery
wholesaérs was not independently transacted

[318] | n t he Tr iHsAustaaliadcase earganyumbersifikingsimilarities with the

present casdike the situation irMetcash the secalled valueadded for GHS does not have a
commerciallife of its own, and théi i mp ut e d GGHSOr or the Basid ris not the price

ordinarily used in thgrainindustry for the product beirtgansacted between the farmers and the
Elevators The Tribunal considers thtite reasoning ithis Australiandecision, while not binding,
ispersuasivend i s generally consistent wi.th the Tri

@if)  The nAvalueadded approach is not supported by the
Commi ssi oMESs 6 s own

[319] The Commissioner finally submits that tliealueadde@ approach he is proposing finds
support in his own MEGs.

[320] With respect, the Tribunahgain does not agree. The Tribunal instead finds that the
Commi s s i propeseddéapproach to the application of tiMTHand the choice of the price of
GHSfor market defiition purposegannot be reconciled with themoval in 2004 of thefi v a-I u e
addedo thaexigteddbefoee themd thecontinued absence of sulemguagen thecurrent
2011 MEGs.
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[321] It is worth reminding thathe MEGs articulate the analyticdfamework hat the
CompetitionBureauand the Commissionapply in determining whether a merger is likely to
substantially lessen or prevent competitibhe MEGs were first introduced in 1991 to provide
guidance to the Comp e tproach tahe ndd/mergeapuodisomsectddo r ¢ € me
in 1986( ™91 MEG® .)TheCompetitonBur eaués 1991 MEGs were supé¢
2004 with the release of the 2004 MEGs, which were themselves replaced by new, revised
guidelines in October 2011, when th@l2 MEGs were issued@he Tribunal pauses to note that

the 2011 MEGs followethe issuance of thevisedUS HMEGSs in Augus01Q

[322] Since thefirst adoption of the MEGE& 1991, several important changes have been made

to the product market approagneseneéd bythe CommissioneMor e speci fically,
addedo ,avpightheoGomnhissioner is apparently attempting to resuscitate in thisxase
expressly abandoned in the most recent iterations of the MEGs

[323] In the 1991 MEGsthe Commissioner discsed the conceptual framewoftr market
definition. With respect to the base price, the 1991 MEGs stated the following (1991 MEGs at p
9):

In general, the base price that is employed in postulating a significant and non
transitory price increase is whateve ordinarily considered to be the price of the
product at the stage of the industry (e.g., manufacturing, wholesale, retail) being
examined. This is typically theumulative valueof the product, inclusive of the
value added (marlip) at the industry level in question. However, in certain
industries, theralue added is billed as a separate & no marup is applied to

the product in relation to which the service (or other@a@dded) is performed. In
such cases, the price increase will usually be postulated in relation to the fee.

[Emphasis addef

[324] The 1991 MEGs therefore made an express di s
the fval ue a c¢pkdfidallyidpntifieda®@v alTheyaddedd approach
the typical approach of using the cumulative price, and specified that this exception would apply

if two conditionsweremefit he val ue added is bil-dpesdpples a se
tot he product in relation to which tTheel99% er vi c
MEGs thus established that tkielueadded pricec 0 u bedempgioyed where it is billed as a

separate fee and no maufg is applied to the product in relation toiefhthe valueadded is

appl Paal8.&raiptonCanadads New Enforcement Gui,del i ne
36 Antitrust Bulletin883 1991)( @Grampton 199 ) at p 914), The aut hor,
the 1991 MEGs, usedmpeline exampl® similar to what the US HME& would use some 20

years late® to illustrate a situation where the valadded price could be used as the base price

for market definition purposeghen two pipeline operators simply charge a tariff for transporting

the oil, such billed fee can be used as the base price for the HMT an&yamton 1994t p

914).

[325] However, it is clear from the 1991 MEGs that the mainstream approach was to use the
ficumulativev al ue of dsthebase preatapodtutate a SSNE 091 MEGs adopted
the Acommon sense approach of wusing cumul ati v
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t he val ue adde(@. NeisCampbed Mdepgariantaed PfacieenThe Regulation
of Mergers under the Competition A¢@carboough, Onarrio: Carswell, 1997] Gampbeld at p
61).

[326] In the 2004 and 2011 MEGs, this reference to the alternative-adiledprice approach

was takenoutofthlEGs, and t he sole referencerdimardy t he b
considered to & the price of the product at the stage of the industry (e.g., manufacturing,
wholesale, retail) being examinéd'he Tribunal underlines that, even thougke 2011 MEGs

were adopted 14 months after the US HMEGS, they dicenote thevalue-added pricel@andoned

in 2004 orechot he Ai mpl i cit or explicit pricedo except

[327] The Tribunalfurther understands that, beforeetlpresent casenot a single merger was
judicially contested by the Commissioner on the bassswaflueaddedoriceo r t h ea diidveadl ou e
approach

[328] On March 10, 2021, the Tribunal serDiaection to counsel inviting the parties to provide
submissions regarding the specific reference that was contained in the 1991 My ta-l u e
a d d eruiceé and its absence frorthe subsequent iterations of the MEGs published by the
Competition Bureau in 2004 and 2011.

[329] In his submissions to the Tribunal, the Commissioner did not identify a particular reason
why the paragraph discussing the vahaeled approach was not explicitBtained in subsequent
iterations of the MEGs. He noted that most commentators remained silent on the issue when the
new version of the 2004 MEGs was discussed in draft fdhm. Commissioner submitted that

even though the explicit reference to the vaheded price was removed, the concept remains
embedded in the subsequeatsionsof the MEGs. He added that a significant change in the 2004
MEGs was to explain that market definition is based on substitutability and focuses on demand
responses to changesrelative prices, and that the focus of the market definition exercise is on
those dimensions of competition that purchasers of the product value.

[330] The Commissiondurther arguedhat, despite thesilence on thévalueaddedapproach,

the 2011 MEGs dmme the notion of price in a way thancompasss such a fivalueaddead

approach, and that the language of the MEGs previde at i t ude on what pric
me r g &ccordiing to the Commissioner, the 2011 MEGs contemplate flexibility on the SSNIP

test to be applied and on the 5% thresholda#igedhat in pargraph4.2of the 2011 MEGsthe

reference to price is intended to capture any market that may beoandetitive and that the
guidelinesare agnostic as to how the price to supplygraduct is definedThe Commissioner

also reli@ on the facthatthe MEGs are also clear that in terms of the SSNIP, 5% is generally
appropriate but fAmarket characterios{(20681mMEGCS
at para 4.3).

[331] The Tribund i s not convinced by the Commi ssione

[332] The Tribunalfirst observes that th€ o mmi s s lieferenees  the apparent flexibility

in the 2011 MEGs languag#rictly relate to the level of the SSNIP threshold, not to the definition

of the baserice. In the 2011 MEGs, the Competition Bureau refers togtiemofii bas e pri ce
at pargraphs4.6 and4.7. It expressly states that the base price used to postulate a price increase
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is Atypically the pr ev 2011 MBG at paraid.@lée dompetititmne r e | €
Bureau may elect not to use the prevailing price when market conditions (absent the merger) would
likely result in a lower or higher price in the fututet t h e n  sntgenera, she babegptice A [ 1 ]
used to postulatefice increase is whatever is ordinarily considered to be the price of the product

in the sector of the industry (e.g., manufact
at para 4.7). The Tribunal is unable to read in those provisions any, dibéque or implied

reference to a valuadded price or to the situations alluded to inUlseHMEGs

[333] Furt her mor e, the Tribunal discomcertingcontentienc c e pt
that the 2011 MEGsould orshouldsomehowcontinue tobe read agmplicitly containingthe

express language of the 1991 MEGs thatCommissionegxplicitly removedand abandoneit

2004, andlid not reinsertwhen he issued his revised MEB2011

[334] In fact, aghe paneindicated at the hearing, the Tribunal is leith the distinct impression
that the Commissioner is urgitige Tribunal to follow the US HMEGs and to prefer them to his
own 2011 MEGSsThis is not a path that the Triburvaill follow.

[335] The Tribunal instead agrees wifP&H that the evolution of the MEGsince 1991
reinforcesits position that the base price to be used forpugmde mar ket def i ni ti or
is ordinarily considered to be the price of the product at the stage of the inugtiyeing

examined whi ch i s #fAtypilaoeaftheyrodudt, éclusivemfithe salué added v a
(markup) at the i ndustry | ev,esé¢ealso2004 MECS tdipa3.8 0 ( 19
and2011 MEGs at para 4).7In the presentase, at is ordinarilyconsidered to be the price of

the product irthe sector of the industry being examinadd what is the cumulative value of the

product, ishe Cash Priceeceived by the farmers for their grain, be it wheat or canola.

[336] Wh a't i s mor e, the conditions of t he Aval
Commissioner in the 1991 MEGS namely, thathe value addet e billéd as a separate fee

wi t o méarkup [ € Japplied to the product in relation to which theé Value added is

per f od meuldl aot be met in thisase.These conditions speak of a sepanatice attached

to the valueadded product and imply that the valdded Eement must benore than a simple

cost component and must be transacted.is Her e,
founded on an imputed price equal to only a fractiotheftotal valueadded provided by grain
companiesthere ino separate feeither explicit or implicij for the alleged valuadded provided

by grain companies for GHS, and P&H does not charge and bill a separate fee for GHS, or even
for the Basis.

[337] The Tribunal is mindful of the fact that tMEGSs are erithersacrosanct nor legally binding
(Southam FCAat p 41).The MEGs do not restate or revise the law, nor do they substitute for
professional adviceQanada (Commissioner of Competition) v Superimp@ne Ing 2001 FCA

104( Superior Propanelb ) at 1d46). idosvevarguldlished guidelines such thie MEGs

do provide guidancand notice to the public of how the Commissioner interprets th@Cactada
(Commismner of Competition) v Canada PipeoC2006 FCA 233, at paras 33,;3® Irving Ltd

v General Longshore Workers, Checkers and Shipliners of the Port of SainR0oBFCA 266

( JD Irvingo pt para 3). The Tribunal agrees with P&Hhat he MEGs serve as an important
tool for the public anthe business community to understand the application of the Act. While not
legally binding, they serve as@eaningfulelemento delineae legal and economic principles that
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are not fully reflected in the Act itself, aritiey may be considered as an didko t he Act 6
interpretation Eli Lilly and Co v Apotex Inc2005 FCA 361 at para 33)he Tribunal has indeed

of t en not ed t hat t he ME Gs provi de Ai mport a
Commi ssionerds view on hoSupdohPeopahelatpasalBasy | d be

[338] It is worth repeatingthe commentsnade bythe Tribunal at paragraph 397 $tiperior
Propane |

It must not be forgotten that the point of view put forward in the MEGS represents
the considered opinion of the Commissioner dffieial appointed by the Governor

in Council to administer and enforce the Act. That view, it goes without saying, is
the view arrived at by the Commissioner following careful advice given to him by
his legal and economic advisers regarding the meanitige afarious provisions of

the Act. Although the Commissioner is not bound by the MEGs nor are they binding
upon this Tribunal, the MEGs should be given very serious consideration by this
Tribunal. Needless to say, the Tribunal can disagree and in fadtistieagree if

it is of the opinion that the interpretation proposed in the MEGs is wrong. However,
when referring and considering the MEGSs, one should bear in mind the comments
in the preface to the MEGs made by Howard Wetston, then Director of Inviestiga

and Research. He stated that the MEGs were published to promote a better
understanding of t he Director s mer ger er
business planning. He also noted the extensive consultation preliEsswas
followed in their prepaation.

[339] It cannot be said that the Commissioner was unaware of the fact tifaatheadded
approach was expressly removed from the 2004 MEGs and is absent from 2011 MEGs, even if
this most recent iteration was issued after the US HMEGs had been adopted in the U.S.

[340] The Commissioner provided no satisfactory explanation or compelling argument to
convince the Tribunal that it should now depart from 2081 MEGs, revive avalueadded
approach the Commissioner abandoned and removed from the MEGs in 2004, and embrace a new
standard for product market definition that no longer forms part of the M&tEls the
Commissioner has not publicly endorsed since at least 2004.

[341] The Tribunal is of the view thatapties to transactions in Canada should be able to rely
reasonablyon statements of principle made by the Commissiongpuinlished enforcement
guidelinesincluding the MEGsin order to know the rules applicable to their future activaied
planned transactionds the official responsible for the administration and enforcement of the Act,
the Commissioner has a particular responsibility to provideagael to parties through the
publication andtonsistent application of relevant principles and approa¢tigmugh the MEGs

are not legally binding on the Tribunal or the Commissiondghaf Commissioneproposedo
depart materially from them in litigated proceedingsthe departure should be recognized
explained and justified (for example, by noting an amendment to theratrecent Tribunal or
court decision on poinbr an advance in economic thinking or methodojdggealsoJD Irving
atpara37)The Commi ssioner did not do s o -awdidteld or e s |
approach to product market definition thatis inviting the Tribunal to adopt
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[342] In sum, from a legadtandpointthe Tribunal finds no support adjudicategrecedents or

inthe MEGs foraddbdoinapbueach to product mar k e
Commissioner in this casdf. anything, both the existing precedents atite MEGsinstead

reinforce the conclusion that, in this caiee relevant products atbhe purchase oivheat and

canola and the relevant price is the Cash Price.

(iv)  The US HMEGs do not apply to this case

[343] The Tribunal makes one last observation on W HMEGs In his submissionghe
Commissioner tries to draw a parallel between the preseatarakthe hypothetical situat®n

described in those guidelines. He argues that, just deilS HMEGs t he EIl evat or s o6
contri but i onidentdiedwithlreaspnaldesclarityp et Ar ough t he Basi s

[344] The Tribunal is not persuadethat, evenif they were retained, the US HMEGs
requirements would be met in this case

[345] The US HMEGxpressly require that in order to base a SSNIthewalue added by the

merging fims t he firmsdé specific contributilen to
clarity.Int h e Tr iidwutmsasinétess it uati on where an EIl evator ¢
value (by providing GHS) to the Cash Price farsmeceive fortheir wheator canola can be

identified with reasonable claritAs discussed abovehd evidence indicates that theice of

GHS, asfimputed by Dr. Miller, cannot be identified explicitly by the grain companies or the
farmers, nor is it implicitly observable by industry participaasit is not the actual Basis. And if

the price for GHSs neither observed nobservable, thévalueadded approach must fail.

[346] The Commi ssionerés price for GHS is neithet
In the present case, thveo observed or observable prices are the Futures Price a@dshdrice.

Not the price for GHSMor eover , t he A3 dkeMBG sEpupd adeahsactedr

price, not only a cost component.

(c) TheHMT framework andhe SSNIP test

[347] Thefivalueadded approach proposed by the Commissioner also raises conoams fr
conceptual perspective. As proposed, applying a 5% price increase as part of the SSNIP test

to the valueadded portiorof the price ofa product would effectively alter the price change that a
hypothetical monopolist must be able to sustain. aliatation to the HMT, without morejould

have the effect o$eriously modifing the current welaccepted economic analysis underlying
market definition and the HMT framework Since no consideration was given by the
Commissioner to whether howthe applicable SSNIP thresholavould have to be modified in a
valueadded scenarjoadoptinghis proposedapproach to the product market definition would
imprint a profound change to the review of mergers and would significantly recalibrate the current
HMT framework governing the market definition exercise.

[348] The Tribunal points out that such impact can be significant. Where the-acdudieel
component of a product accounts for 10% of the final price, applying a 5% SSNIP threshold to the
valueadded component is egalent to applying ae minimis0.5% SSNIP to the final price of
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the product. Conversely, in order to keep the usuataecslepted 5% SSNIP benchmark applied
to the final transacted product, it would require applying a 50% SSNIP threshold when considering
a component representing a 108tue-added to the final transacted product.

[349] As demonstrated by Ms. Sanderson in her testimony and by P&H in its final argument, the

5% SSNIP threshold used by Dr. Miller in his I
(as a proxy for the Basis)imslates into an unprecedentedly low SSNIP level when transposed to

the total price of grain:hie fivalueadded approach of the Commissioner would mean that the
equivalent SSNIP percentage calculated by Dr. Miller would vary between 0.6% and OtB&o for
purchase ofvheat when expressed in terms of the Cash Price,enedén 0.19and0.2% forthe

purchase otanola.

[350] The Tribunal is not convinced that in the circumstances of this case, the Commissioner has
provided clear and convincing evidence, or argusjesupporting such a fundamental change to

the market definition exercise. The Commissioner provided no submissions nor evidence on what

the appropriate SSNIP threshold should be in the context éfhliseadded approach, or why

it should nonetheless lept at 5% when a smaller component of the final price is used as the base
price. The Commi ssionerodés position simply ass
remain andheapplied it in the HMT analysis. Hse gaps in the conceptual frameworkarnine

the approach he is proposing in this case.

[351] Antitrust economists in the U.S. have voiced concerns about the revised US HMEGS,
pointing ou#addeatt aperaalhuevoul d | ead to fewel
effective SSNIP threshadsé. In response to the draft version of the US HMEGS, some economists
identified a fundamental flaw in thi®alueadde@approach to product market definition proposed

in the guidelines, indicating that many casesithe valueadded service is not actlyapurchased

by customers on a standalonebaaismd ficust omers are not able to
valueadded serviceoG.(KE. M.e oBhaairldeyand L. Wu, AComm
Hori zont al M e HM&RevisBu Rrajeet Commens, Broject No. P0929QIlne 3,

2010at p 5) This is precisely the case here with GHS or the B&tiser economists observed
thathone 1 mplication of apaddgdiappgach ik thatif WwilMERdto us i n
produce more narrowly defined markets whenever the threshold used for the value added test is
not sufficiently increased to account for the ratio of value addedi¢ces [emphasis addedP

Davis and U Haegl er, A S h o udvalle addethipsedadiot finA n age
prices?o0, Mar ch 1, 2016 &tp i6p Agaih, snghe present casea b st r
neither the Commissioner nor Dr. Miller td their mind to the impact of their proposedlue

addea approach on the effective SSNIP threshold.

[352] In Metcash the Federal Court of Australreted that on the facts of that case, applying a

5% SSNIP to the imputed vahaglded pricei(e., the wholealer profit margin) would reflect
approximately a 0.26% increase in the final retail price. The Australian court did not accept that
such a small price increase could be used to define a product market, and refused the proposed
fivalueadded approach.

[353] TheTribunal is unaware of any precedéntand the Commissioner has not mentioned any
0 where a price increase of less than 5% has been utilized as the SSNIP threshold in applying the
HMT analysis.The Tribunal finds that thévalueadde® approachas proposedould profoundly
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change the current HMT framewomnd it is not ready to accept that minimal price increates
less than 1%an become the yardstick to justify an intervention in the marksteL effective
SSNIP thresholds lead to narrower produetrkets, and to a higher likelihood of intervention in
mergers.

[354] The Tribunal notes that in response to a question from the panel, Dr. Miller acknowledged
that thefivalueadded approachwhereby a component of the final price of a product is used as
the bae or benchmark price for a HMT analysssnot really addressed in the broader empirical
industrial organization literature (Consolidated Transcript, Public, at pg 1432).

[355] | n t he Tr i bun athedvalueaddesbapproactsapnotsingply lmeg question

of modifying the base price that will be used for the produatketdefinition. Given its impact

on the effective price increase it entails for the final produ@lso implies at a minimuma
consideration bthe appropriate SSNIRhresholdthat should be used and an explanation or
justification for the selected SSNIP thresh@ae cannot dissociate the issue offtfedue-added
approach from the issue of the SSNIP threshdkite, the Commissioner has not presented any
evidence nor any eaomic analysis or authority that would support keeping the 5% SSNIP
threshold in the context of hizwalueadded approach. Even though the scientific or economic
foundation for adopting and using a 5% level remains unclear, the Tribunal underliness thi#t t
SSNIP threshold was developed in a context where the base or benchmark price was the
cumulative price for the final product sold or purchased. In this case, Dr. Miller and the
Commissioner simply transposed this 5% threshold to a saalded price rd to their HMT
analysis, without explaining or justifying why such threshold could be imported as is in this
different context.

[356] | n | ight of this shortcoming in the Commi s
Tribunal is not persuaded that the Coresioned proposedivalueadde@d approach can be
sugained in the circumstances

[357] The Tribunal makes one other observation.

[358] As acknowledged by Dr. Miller at the hearing, the US HMEGs refer to two possibilities

for dealing withmarket definition irsituations where the value added by the supplier of a product
allegedlyrelates to a smafiortion of the total price of theroduct The first optionis resorting to

a smaller component of the final price corresponding to the azmlded to determine tHease

price, when the explicit or implicit price of the valadded can be identified with reasonable

clarity, with an appropriate SSNIP threshold. Eeeondption, when the merginfigi r ms 6 s peci
contribution to valuas not an implicit or explicit prie, is to keep the overall final price of the

product as the base price, but use a lower SSNIP threshold in the HMT analysis, adapted to the
realities of the industry being examined.

[359] Since the constructed price for GHS, or the Basis, is a small comportasttofal price

of grain that is not transacted in itself, the Commissioner could therefore have arqagedias
alluded to inWhole Food® that a lower SSNIP should be used in a HMT analysis based on the
final price of the grain. However, this secondiop was not considered by the Commissianaar

by Dr. Miller in this case. At the hearintpe Tribunal asked Dr. Miller and Ms. Sanderson about
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the issue of using smaller SSNIP threshotth the Cash Pri¢gdut did not receive clear answers
from eitherexpert

[360] Resorting to this second option would have required evidence and some economic analysis
supporting the different SSNIP threshold to be used. The Tribunal notes tlegfahprecedent

has been identified where, applying the HMT and in definindghé relevant markeg court or a
tribunal has discussed the factors or the evidente taken into account irorder to adjusthe
appropriate level of the SSNIP threshold in light of the realities of a particular industry. Similarly,
the Commissioner hamt providedeconomic or antitrust literature pointing to analyses that could
have been don® determine the appropriate SSNIP threshold to be used in the contesxhall a

value added by the supplier purchaseof a product

[361] Given the profound changkat adopting thévalueaddea approach would entail fadhe

current wellaccepted HMT analysis underlying market definititne, Tribunal is of the view that

no change can be adopted without addressing the SSNIP threshold, in one form or another. The
failure to address the SSNIP threshold leaves the Tribwitfaino clear and convincingvidence

to assess whether eithafrthe two options mentioned in the US HME@Gs., t h e-addeda |l u e
price component 0 or tohouldberetashed are dppliediithidcasg. s h o u

(4)  Conclusion on relevant product market(s)

[362] Forall the reasons detailed above, the Tribunal concludes that the relevant product market
for the purpose of these proceedings are the purchase of whe#lteapdrchase otanda.
Consideringhe evidence on the record in this proceeding,Commissioner hast established,

on a balance of probabilities, that there is a distinct relevant market for the suppl$ dbGeach

of wheat and canolaVhen it comes tthe valueaddal by P&H and other Elevators further to

their purchase of grain from farmetsh er e i s n o s e p aassaciated witleith e v a n t
which to conduct the necessary quantitative analysis.

[363] The mainconsiderations wghing in favour of a conclusion th#tterearedistinctrelevant
markes for the purchase oheatand canolancludethe factual evidencas well aghe absence
of legalfoundationor SSNIPthresholdanalysissupporting thévalueadde@ approach argued by
the Commissioner

[364] For greater clarity, the Tribunal is not saying thdivalueadde@ approach to product
market definition could never be contemplatedapplied But if the Commissioner intends to

resort to such an approach in future cases, he should first clarify tiigs MEthat respect.
Furthermore, for the Tribunal to be in a position to assess the merifvaliaadded approach

in any given case, the Commissioner would need to present clear and convincing evidence and
submissions showing that the contemplateniponent of a finaproduct is transacted, that it has

a price attached to it or a measurable one, and that consideration is given to the SSNIP threshold
to beused

[365] As will be discussed below, thigsroduct market issusignificantly influencesmany
elementsn theremaindeiof theT r i b uanadydisd s
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B. What is or are the relevantgeographicmarket(s) for the purposes of this proceeding?

[366] The parties took different approaches to the geographic scope of their respempiosed
competition marketslhe Commisginerinitially proposed a local geographic market in which the
Virden, Moosominand Fairlight Elevators provided GHS to farmers for their wheat and canola.
In its pleadingsP&H submitted that in the competition markets for the purchase of wheat and/or
canola, the proper geographic area was at |8astheastern Saskatchewan galithwestern
Manitoba, comprising more than 20 Elevators and Crushers.

(1)  Analytical framework

[367] When identifying the geographic dimension of a competition market, the Tritypiclly

applies the HMTas it does for the product dimensidime HMT is designed to assist the Tribunal

in identifying the smallest geographic area in which the merged entity, acting as a hypothetical
monopolist or monopsonist, may profitably impose a SSNIFPSNDP respectively that is, the
smallest geographic area over which it could exercise market pdwerita CTat para 94;
Canadian Wastat paras 61, 68, 693; Superior Propane &t paras 8485; seealsoVAACT at

paras 300301, TREB CTat paras 121124; Facey and Browrat pp 226230; John S. Tyhurst,
Canadian Competition Law and Poligyforonto: Irwin Law Inc., 2021) at pp 17280).

[368] Given the practical challenges associated with determining the base price in respect of
which the SSNIRor SSNDPassessment must be conductbe,market definitionexercisewill
sometimes need to go beyond the analysis of prices through the HMT franaswldolkconsider

other evidence of substitutability or customer switchi@gographic rarket definition nay
therefore mvolve assessing indirect evidence of substitutability, including factors such as
switching costsfransportation costshe views, strategies, behaviour and identity of buyers; trade
views, strategiegnd behavioursef other market partipiants price relationships and relative price
levels and shipment patterns (2011 MEGs at parasi 4.24).

[369] In defining the geographic scope of the relevant competition market, the Tribunal has
previously concluded that it may be neither possible nor sapedo establish geographic
boundaries with precision. The boundaries may well overlap with adjacent markets and be
indistinct fromthose adjacent markets at many geographic po#8 CT at para 305Hillsdown

at pp 301302, 310;Canada (Director of Ingstigation and Research) v LaidlaWaste Systems

Ltd (1992), 40 CPR (3d) 289 @p Trib atp 324). The Tribunal has also held, in particular, that
there may be restraints on a merged firmbés ma
the defined geographic mark®AACT at para 305Hillsdownat p 310).

[370] It should once againbe emphasizd that business marketservice or trade areas, or
operational areas used by company manageraentnotnecessarilthe same as a geographic
market for the purposes of a competition analySen@dian Wastat para 72Superior Propane

| at paras 85, 10 1069.
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(2) Partiesd positions
(@) The Commissioner

[371] Supported by expert testimony from Dr. Miller, the Commissioner submitted that the
relevant geographic market is logalnature The Commi ssi oner 0s princi |
Moosomin, Virden and Fairlidit Elevators constituted a relevant markdbre precisely, the
Commissioner proposed a geographic market around these three Elevators in which a hypothetical
monopolist could i mpose a SSNIP for @augis Dr . N
(for the purposes of the o mmi s s praposedoradsctmarket for the delivery of GHS) and
concluded that the Moosomin, Virdemand Fairlight Elevators, acting as a hypothetical
monopolist, would have the ability and incentive to impose a SSNIP foriGiH® geographic

area served by these three ElevatDrs Miller used a 5% SSNIP threshold in his analysis.

[372] In addition, at the hearingnd i n response to Ms. Sander s
market definition Dr. Miller testified that the geographic araround the Virden, Moosomin,

Fairlight, and Whitewood Elevators could serve as thkevantgeographic dimension of a
competition market for the cash sale of wheagtin based on his HMT analy@is<hibits CAA-

192 and PA-193, Relevant Results from M&§ander sonds HMTDr. ICiled cul at i
Revised HMTOQ).

[373] To support the argument for a local market, the Commissioner emphasized the importance
to farmers of the distance between their farm and the point of delivery, and the associated
transportation costs, when deciding on an Elevator or Crusher for the sale of their grain. The
Commissioner submitted that most farms analysed by Dr. Miller deliver ttaair gr Elevators
located less than 10dlometersaway. The Commissioner submitted that the size of the service
areas from which the Moosomin and Virden Elevators draw at least 90% of the wheat or canola
they handle demonstrated that most of the volumesiaawn from farms located near each of
those Elevators.

[374] Dr. Miller developed a model of demand to understand how farms make decisions as
between Elevators and Crushers to sell their gtaihis expertreport,Dr. Miller relied onfour
gualitative elements, namely, a review of case documents, the distances that farms tend to send
their grain, the distancé®tweerthe Elevators, and the profit margie also relied ohis HMT

analysis (Dr. Miller Report at para 4).

[375] Dr.Millertes i fi ed that in his opinion, proximity
of a Aprimaryo Elevator for the sale of its gr
the Moosomin and Virden Elevators, and calculated the drive time anddéstaace from farms

to Elevators usingariousdatg including datdrom the Elevator operators.

[376] During his analysis, Dr. Miller identified farsrthatwere customers of the three Elevators

(i.e.,, Moosomin, Virdenand Fairlight) in his proposed geographiarket for the delivery of GHS.

Il n devel oping a model for demand, Dr . Mi I Il er
used availabl e data t o detcd destribeckas theasethof cledest v at o
Census Consolidated Subdiwss from which each Elevator draws at least 90% of its total wheat

or canola intake. Dr . Mill er used the service
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Region mamely, a collection of &rms useful for understanding the pricing incentivesathree
Elevators and how theicurrentand prospective customers would respond to price changes
( Farmer Regiono §

[83771 I n Dr . Mill erds anal ysi sthe ModtseminraedsMdee t i v e
Elevatorswere contiguous with each Elevator. In additithe service areas for the two Elevators
substantially overlapped, suggesting thath Elevatore@xpect to purchase grain from similar or
geographically clustered farms. After determining the service areas for other Elevators and for
more distantCrushr s, Dr . Mi |l |l er6s analysis of service
canola may be more willing to travel longer distances to sell to Crushers.

[378] Dr. Miller also quantified the role of distance in his demand model and considered internal
docunents from the merging parties to support a conclusion that the Moosomin, \Vartn
Fairlight Elevators were close competitors. He also observed the nfargmarkup) earned by

the Virden Elevatqrboth for wheat and for canola, which supported a caimfuthat the Virden
Elevator faced a relatively small set of competitors.

[379] Turning to his HMT analysis, Dr. Milleteterminedhata HMT using a merger simulation
model showed that the Moosomin, Virdeand Fairlight Elevators compridea relevant
geographic competition market where a hypotheta@opolistwould find it profitable to impose

a SSNIP on the price of GHS. For GHS for whéat, . Miprediceed price increase of a
hypothetical monopolist was CAD $9.p&r MT at the Mooemin Elevator and CAD $5.88er

MT at the Virden Elevator, representing changes in price (compared to his construeted pre
Acquisition price for GHSat each Elevatyrof 26.0% at Moosomin and 21.6% at Virden. With
respect to GHS for canola including Crushdrs predicted price increase of a hypothetical
monopolist was CAD &.76 per MT at the Moosomin Elevator and CAOL$1 per MT at the
Virden Elevator, representing changes in price (compared to his construetechpisition price

for GHS)of 22.246 at Mamsomin and.6% at Virden(Dr. Miller Report at paras 749 and Exhibit

9). According to Dr. Miller, his simulation and the resulting projected price changes demonstrated
thata hypothetical monopolist of the Moosomin, Virden and Fairligjetators wouldi i ncr eas e
price by far mor eietb¥%)aDr. Miler Rgpgtiatparda 79SS NI Po (

(b) P&H

[380] P&H submitted that the relevant geographic area for competition market purposes was
much larger. P&H submitted that all farmer witnesses can and do haultieat and canola

significant distances to Elevators and (for cantw&jrushers because it is financially worthwhile

to do so. P&H submitted that farms closer to a particular Elevator receive a premium for their
products, because they do not have higlscassociated with hauling their grain to that Elevator.

I n P&H6és submission, transportation costs do |
the relevant geographic market that shields the Virden and Moosomin Elevators from competition.

5Toassi st the reader of these Reasons, the Tribuna
l ocation of farms and the |l ocation and identity
geography (Exhibit /R-250, Map with Farm Locationsi Dr . Mi Il |l erés Geography)
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[381] P&Hfirstr el i ed on Mr . H eMr. rHbirebedkettastidies] that in the aeac e .
surrounding the Virden and Moosomin Elevators, P&H coegpetith numerous Elevators and
Crushers to purchase wheat and canola from farms. For wheat in that area, Mredkeim

identified over 20 rival Elevators owned by six comp®li graincompanies. For canola in that

area, he identified at least 27 rival purchasing locations owned bygramecompanies. Mr.
Heimbecker also referred B & H thternal documentsncluding business plans, internal emails

and the competitors identified in ADraw Analy
P&H.

[382] P&H also relied on the expert evidence provided by Ms. Sanderson. Ms. Sariiéesyn
proposed a geograghi mar ket of A(at | east) sout heaste
Ma n i t (Bxhibite PR-180 and CAR-1 8 1 , Expert report o Ms. Ms . M e
Sanderson Repord ,)at para 14. Sheadopted a monopsony framework, analysing the market for
thepuuthase of wheat or canola by Elevators and
Virden and Moosomin Elevators were small buyers in an unconcentrated market or industry and,
specifically, that the geographic market is wider than merely the area atweiddoosomin,

Virden, and Fairlight Elevators. She did not conduct a formal Hialysisto support hebroad

proposed geographic market betied onotherquantitative andjualitative evidence and draw

areas.

[383] However,Ms. Sandersodid comment on hypotliieal monopolist issues in responding to
Dr . MHMT aealysissn her hearing slides and during her testinjBrkibits RR-182, CA
R-183and CBR-184, S| i des of MMSanderSon Slides patpp72,74 76). While

she did not do her own HManalysis, Ms. Sanderson didexalculatioro f Dr . Mil |l erds
generate new values based on a different denomifatoamely, the Cash Price instead of the
constructed price for GHS8 , using Dr. Mil |l erds digneMssi on r

Sandersod sevised HMT analysis resulted in the same absolute price changes calculated by Dr.
Miller, but with different relative price variations in light of the different denominsieused

[384] Ms . S angalcuatiornds Dr .  Mi | | e ruggsstetithbf whantle Casls i s s
Price is used athe denominatgora market made up of the Moosomin, Virden, Fairlight, Oakner,
Whitewood, Elva, Shoal Lakand Carnduff Elevators would be a relevant geogragritpetition
market for wheat. The relevant geograpmarket for canola would be larger anduld include

other Elevators as well aseveralCrusherssuch as Bunge Harrowby and LDC Yorkt(vs.
Sandersoislides at pp 74/5). Ms. Sanderson based her HMT results on the same diversion ratios
as Dr. Millerand on the weighted average prideangegor the Moosomin and Virden Elevators

(as calculated by Dr. Millerput she used theheatpricesprevailingat the Virden Elevator as

the reference price to calculater relative price decreasedMs. Sanderson inchted in her
testimony that she used the Virden pribesause Virden was the Elevat@m which Dr. Miller
hadcalculatedhie magin he used in his economic mod€lonsolidated Transcript, Confidential

A, at p 1782)

[385] In addition to her HMT recalculatien Ms. Sanderson studied the evidence in the
transaction data and witness testimesmo provide an opinion on the relevant geographic market
based on the number of competing buyers (Elevators and Crushers) P&H faced in purchasing
wheat or c awitahihgaalternétimes emsongst the Elevators and Crushersthend
distancdarms were prepared to travel to sell their products.
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[386] Ms. Sanderson prepared fAidraw areao maps f ot
and Southwestern Manitoba, andcstledi he at maps o derived from the
The draw areas for the Moosomin and Virden Elevators substantially overlapped.

[387] Ms. Sanderson also studied the Farmer Region identified by Dr. Miller as well as the
Acorridor of c o rhe €ommissionierd pior ttoi thei cendmenocegment of this
proceeding. As described by Ms. Sanderson, the corridor of concern was a geographic polygon
focused on approximately 80 farms located between the Virden and Moosomin Elevators on either

side ofthe TransCanadaHi ghway. ( By definition, the Acorri
a onehour driving distance from both Elevators using commercial trucking roads. It included two

small noncontiguous areas south of the main polygon.) The Moosomin and Viréew BIt or s 0
draw areas both covereddfic or ri doro of concern

[388] Ms. Sanderson observed that given the range of options available to farms for the sale of
their crops, the Cash Prices set by P&H to purchdssat ancdcanola must be competitive with

the CashPrices set by numerous Elevators operated by many competitors, because they are all
buying from the same farms.

[389] Ms . Sanderson also referred to internal d ¢
report noted that P&H and its customer service representatitresMoosominElevatorreferred

to and tracked prices of more than a dozen other Elevators and Crushers, in addition to the Virden

El evator . L DaBdskowat thathe Miklen Elevatorcompeted with almost a dozen

other competitor purchase Idgmms in addition tathe Moosomin and FairlighElevators Ms.

Sanderson made specific reference to Elevators and Crushers identified by P&H béfoethe
Acquisition in its fiscal 2019 and fiscal 2020 business planthé&¥loosominElevator

[390] Ms. Sanérson concluded that the transaction data, testemanddocumentaryvidence
demonstrated that there was a large set of relevant competing Elevators buying as much or more
vol ume than the Moosomin or Virden I[ERegonator s
that the geographic market had many participants, and that P&H had a small share of that market.

[391] In his reply expert eport, Dr. Miller addressed the geographic market analysis of Ms.
Sanderson. He testified that farms in the towns close tdtgesomin, Virden and Fairlight

Elevators were particularly likely to rely on those Elevators for the sale of their grain. Dr. Miller
concluded that the desirability of travelling to atmalar Elevator differs for fams located at

different pointswithh e ach EIl evator és dr aw aMTesaldandtlmeo ki ng
guantity sold on a towby-town basis, Dr. Miller found that farms close to the centre of the
geographic area served by the three Hlthevat or s
Moosomin, Virdenand Fairlight Elevators. He also found that while it was rare for a farm located
directly between the Moosomin and Virden Elevators to choose a more distant Elevator, the
frequency increasef®r farmsfarther from this centralizetbcationd both for wheat and for

canola, including Crushers.

[392] Dur i ng t he e xepidenctesassion attha leearing; MsnSanderson agreed that
distance matters to an individual farm and that farms preferred to sell closer and to travel a shorter
distance to sell their wheat and canola. She also agreed that the transaction data, supported by the
testimony of the farmer witnesses, were helpful in understanding what makes an Elevator attractive
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to a farm for the sale of wheat or canola. Dr. Miller d&l Sanderson agreed that the diversion
ratios summarized the information about fasnd6 s al e behavi our I n rel
available and the relative distance to be travelled for delivery.

[393] As mentioned above, at the hearargl in responsetod!. S a n teealcudabornbhs

HMT analysis using the Cash Prjdar. Miller also testified that the geographic area around the

Virden, Moosomin, Fairlightand Whitewood Elevators could serve as the geographic dimension

of a competition marketforeh ficash s.@al enofewhems e, Ms . Sande
her analysis of the purchases from farms withinNDr. | | er 6 s Far mer Regi on <co
other Elevators had higher wheat purchases than the Whitewood Elevator from the farms in that
Farmer Regionand that two other Elevators (in addition to Whitewood) were located within it.

Ms . Sanderson testified that an application ¢
market would engage a larger set of Elevators than just the Magswiden, and Fairlight

Elevators, but that the question was how many more.

[394] Both experts agreed that neither the Moosomin nor the Virden Elevator have any special
or unusuatompetitive significance in the marketplace.

3 Tribunal 6s assessment

[395] After considering all the evidence in this case, the Tribumaable to describe the
geographic dimension of the relevant competition markets based on the factual and expert
evidence.

[396] Al t hough Dr . Mi | | er O @Ge., the dejvers & GHSptdarmsl hy ¢ t mar
Elevators and Crusherbps not been accepted by the Tribunal, the pamedtheles$ound his

geographic market analysis to be helpful and persuasive in understaedmg aspects dhe

behaviour of farms in selecting an Elevator or Crusheetl theirgrain The panel also found Ms.
Sander s on &Gefuliecudind bemecadculatioof Dr . Mi |l | er 6s HMT ana
of the Cash Pricend incorporated it into ilBssessment.

[397] In addition to the evidence on the HMT analyses ootet] by théwo experts, he Tribunal
alsoassessed a number of factors in determining the geographic scope of the relevant competition
markes. The salient evidence concerned the purchases of wheat and canola by the Moosomin and
Virden Elevators and otheElevators and Crushers in the area, and the corresponding selling
behaviour of farms. It includetthe following:t he expert s6é analysis of 1t
to the purchase and sale of wheat and canola to those Elevators and Crushers, eadd the o
testimony of the farmer witnesses; the evidence related to the distance that must be travelled to
delivergrainto an Elevator or Crusher (and relatedly, the transportation costs and time it takes to
travel that distance) and the volume and frequemdiiase purchases by Elevators from farms;
expert evidence as to draw areas, heat e diversion ratios; evidence as to prices paid to
farms at the Elevators, including prisetting and prices that are negotiated and therefore depart
from theCash Pice orBasis offered for each Elevator; and internal documents from the merging
parties suggesting the perceived scope of the geographic market, including communications with
farms about the purchase of their crops.
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[398] I n the result, tofhtlee gélograplhicudireerisiors of thencarhpegtsian s
markets isnot restrictedtd he geographic area i ddlowevef,heed i n
Tribunal does not agree with the much wider regnitially advocated by P&H and described in

Ms . S a n tegimaydi.e.,0Ssutheastern Saskatchewan and Southwestern Manikdie).
certain aspects of both Dr. Mill erds and Ms.
geographic area relevant to a competition analysis for wheat is different fronelévant
geographic area for canola.

[399] The Tri bunal concludes that, in general, E
more attractive to farms for the purchase of
testimones concerning their selection of purchaser Elevators and the role of transportation costs,
the setting and negotiation of prices, and the expert evidence, the Tribunal finds that the key
competitors to the Moosomin and Virden Elevators are rival Elevatarby them, particularly

the Fairlight Elevator. By contrast, Elevators that are farther away are not part of the relevant
geographic market for competition purpos&though nore distant Elevators may purchase some
guantity of grain and may provide sentegree of competitive discipline on the Cash Price
(including specifically, on the Basis) offered to farms by the Moosomin and Virden Elevators, that
does notnecessarilylead to the conclusion that those Elevators atewithin the relevant
competitionmarket.

(@ HMT analyses

[400] Three different HMT analyses have been presented to the Tribunal by Dr. Miller and Ms.
Sanderson.

[401] Dr . Mil l erb6s initial HMT analysis, summar.i
that the Moosomin, Virderand Fairlight Eleators formed a relevant geographic competition

market where a hypothetical monopolist would find it profitable to impose a SSNIP on the price

of GHS. For GHS for wheat, Dr . Mill erds model
impose an increase @6.0% on the constructed pRequisition price for GHS for wheat at the
Moosomin Elevator, and of 21.6% on the price for GHS for wheat at Virden. With respect to GHS
for canola including Crushers, Dr . Miopoliste r 6 s p
was22.2% at the Moosomin Elevator and 7.6% at the Virden Elevator. In each case, Dr. Miller
compared his projected pridecrease to his computed price for GHS prevailing at each of the
Moosomin and Virden Elevators. Sinak of his projected pce increaseslearly exceeded the

typical 5% SSNIP threshold they ranged from 7.6% to 26.086, Dr. Miller arguably did not

have tocalculate weighted averageferenceprices for GHS for wheat or canola, or weighted
average price increases representirgcombined average price increase for the Moosomin and
Virden Elevatorgwhich, inthe Tribunadb s  wiowddvibe amore accuratbass for price change
analysisunder the HMT framewoik

[402] Gi ven the Tri bunal @mdudt marketj andgtcomatusian fthat the e | e v a
relevant products are the purchase of wheat and canola and that the relevant base prices are the
Cash Prices of wheat and canola paid to the farms by P&H, the Tribunal eatiredyretain Dr.

Mi Il Il erds i niti alectedpMifeineraasds,elessed inlerms of percentages, are
based on the wrong base price, namely, the computed prices for GHS for wheat and canola.
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[403] The second HMT analysisiis trecalculatoro f Dr . Mi | | er 6s model do
as part of hepresentation at the hearing (Ms. Sanderson Slides atipfb)/ 2 'his realculation
replicated Dr. Mill erds model |, including the
calculated by Dr. Miller, but determined the relative values of the projeciszighangedased

on a different denominator, namely, the Cash Prices instead of the constructed prices for GHS.
The Tribunal observes that both experts agree on the absolute figures of the predicted price
variationsfor each of wheat and canola (expressedd dol | ar s per MT) comin
HMT analysis (Consolidated Transcript, Confidential A, at p 1795).

[404] Ms . Sandersonds revised HMT analysis used
calculated by Dr. Miller but resulted in different relativécp variations in light of the different
denomi nat or s he uesakcdationddsludedtznachgpotisetical lhanopsonist
controllingeach othe Moosomin, Virderand Fairlight Elevators could impose a price change of

only 3.9% on the précquisition Cash Price for wheat at the Moosomin Elevates CAD $9.03

on CAD $229.73 per MT), and of 2.5% on the Cash Price for wheat at the Virden Eleeator (

CAD $5.88 on CAD $239.11 per MT) (Ms. Sanderson Slides at p 72; Ms. Sanderson Report at
Figure 49). As the price variations would be in the purchase of grain, these would be price
decreases Wit h respect to canol a i nictédprice degeaser us he
was 0.6% on the prAcquisition Cash Price at the Moosomin Elevata.(CAD $2.76 on CAD

$461.46 per MT), and 0.3% to the Cash Price at the Virden Elevaty CAD $1.51 on CAD

$45280 per MT). None of the resulting price decesmsxceeded the usual 5% SSNIP or SSNDP
threshold, which led Ms. Sanderson to conclude that, based on her revised HMT analysis using
Cash Prices, the relevant geographic market had to be larger than the Moosomin, avidden
Fairlight Elevators.

[405] In her prasentation at the hearing, Ms. Sandersmvided results for more Elevators than

in Dr. Mill erds HMT an(i3d $andesgn Slides iatnpgi 78). Ble Ca s h
concluded that, when the Cash Price is used as the denominator, a market madéeup of
Moosomin, Virden, Fairlight, Oakner, Whitewood, Elva, Shoal Lake, and Carnduff Elevators
would be a relevant geographic competition market for the purchase of wheat. The relevant
geographic market fahe purchase of canola would be larger and wontdude the Moosomin,

Virden, Fairlight, Oakner, Whitewood, Brandon (Richardson), Melville, Sdtass Shoal Lake,

and Elva Elevators as well as the Crushers at Harrowby (Bunge), Yorkton (LDC), Velva (ADM),

and Yorkton (Richardson). Ms. Sanderson basedHMT results on the same diversion ratios as

Dr. Miller and on the weighted averagbsoluteprice changes for each of wheat and canola. In
terms of average relative price changes, she expressed the price variations as a percentage of the
weighted averageheat and canola prices calculated for the Virden Elevagor CAD $239.11

per MT and CAD $452@per MT, respectively).

[406] The third iteration of the HMT analyses pr
Ms . S a n d alcutation @resentd at the concurrent evidence session and summarized in

Dr. Miller Revised HMT.This Revised HMT analysis only looked at the geographic market for

the purchase of wheatind did not consider canola. Since the HMT framework dictates that
additional candidatefor market definition purposes must be ordered by their diversion ratios, Dr.

Miller determined that, for wheat, the next closest competitor Elevator to the Moosomin and
Virden Elevators (other than the Fairlight Elevator) was the Whitewood ElevatoMilet

testified that, based on his analysis, the diversion ratios for wheat were higher at the Whitewood
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Elevator than at the Oakner Elevator, when these ratios are weighted by sales from the Virden and
Moosomin Elevators, or weighted by sales from tieléh, Moosominand Fairlight Elevators.

Dr. Miller concluded that, even using the Cash Price as a denominator in his Revised HMT
analysis, the relevant geographic market for wheat would be sesmallket comprising only the
Moosomin, Virden, Fairlightand Whitewood Elevators, as such relevant market would reach the
5% SSNIP threshold.

[407] The Tribunal pauses to note thiat Miller did not discard theecalculatedHMT analysis
made by Ms. Sanderson based on his data, rmaalglframework but using the CaBhcesd as
opposed to his constructed price for GBISas a denominator. On the contrary, in his Revised

HMT analysis,Dr . Mi |l | er si mpl y regaleuthiionby I6bking atSaddiiaha r s o n 6
Elevators using their respective weighted averaged divematios (Consolidated Transcript,
ConfidentialA, at pp 1787 f ) . He also used a different nref

the relative price changes he observed: insteadlefyusing the prevailing pr@cquisition price

for wheat at th&/irden Elevator as Ms. Sanderson did deeeloped the weighted averag®!H

price change relative to the pkequisition price for each ofthe Moosomin Elevator (CAD

$229.73 per MTandtheVirden Elevator(CAD $239.11 per MT)He then selected tihdoosomin

Elevator price change andighed him to conclude that a geographic market comprised of the
Moosomin, Virden, Fairlightand Whitewood Elevators would meet the 5% SSNIP threshold,

since his relative price change based on tbeer Moosomin Elevair price was 5.06%. Dr.

Mill erds table reproduced in his Revhighegd HMT
prevailing wheat price at the Virden Elevator, the relative price change would have been 4.86%
and would thus have been below the 5% SSNi€shold.

[408] | t thus appears that the two experts disa
calculation of the relative HMT price variations: Dr. Milketied onthelower Moosomin Elevator

price in his Revised HManalysis whereadvis. Sanderson esl thehigherVirden Elevator price

in her recalculation Neither Dr. Miller nor Ms. Sandersapparentlyconsidered using a weighted

average of the Moosain and Virden Elevators priceshich would be a more accurate base for

price change analysisider he HMT framework. This is especially true in a case lileefresent

one, where the results of adding candidate mamkédte HMT analysisre each very close to the

5% benchmark. The purpose of the HMT andalytic
monopdqloirstichy pot het icentadlingadypahetead graus df énjities would
behave; as such, the proper relevant fAreferen
price of all entities controlled by such hypothetical morispor monopsonisthat are supplying

or purchasing the producthe Tribunal notes that this particularcase& hangi ng t he
priceo has a direct impact on the conclusio
Cash Price, as it sigmfintly modifies the group of Elevators needed to meet the 5%
SSNIP/SSNDP threshold. The Tribunal further observes that, even though Dr. Miller opted to
calculate a weighted average of the Moosomin and ViEdewvators to determine the apprigpe
diversian ratios to the rival Elevatorand used weighted average dollar price chamgdss
Revised HMT analysis, he relied solely on the lower Moosomin price for wheat as a denominator
to determine his estimated price variatioDsiring the concurrent evidensession Dr. Miller
provided no explanatiofor notalsousingaweighted average referenpace in his calculations.

re
ns

[409] Atthe hearing, Dr. Miller relied on his reading of paragraph 4.4 of the 2011 MEGs to state
that the HMT is seaetmsefgedgiifrasygpescapobyt hi
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Transcript, Confidential A, at p 1784). With

interpretation of the MEGs. What the 2011
increase bat leastone producbo f t h e me r [gmphagis guldedxiceedsshe SSNIP
threshold (2011 MEGs at para 4.4). It does notteayrice of a product obneof the merging
firms. Here, all the Elevatogsurchaseéhe same product, namely, wheat oratanAnd what the
Tribunal needs to assess is the predicted pras@tion for wheat or canola for the selected

Elevators acting as a hypothetical monopolish t he Tr i b unas&lbénsasuved ia w,

relation tothe weighted average prigariaion of wheat and canofar all Elevators involved
notto the price ofust one of the merging firms.

[410] The Tribunal has not found in the evidence what the weightedqueisition average
price for wheat would be for the Moosomin and Virden Elevatorsitedgether, or for any larger

ME C

t h

group of Elevators. However, the Tribunal underlines that the simple arithmetical average between
the weighted average base price for wheat at the Moosomin and Virden Elevators would be CAD

$234.42 per MTi(e,, ($229.73 + $23.11) + 2). Moreover, since the evidence indicates that, pre

Acquisition, the Virden Elevator handled relatively more wheat than the Moosomin Elevator (see,
for exampleMs. Sanderson Report at Figure 62 and Consolidated Transcript, Confidential A, at
p 1789), it is a mathematical certainty that the weighed average price for wheat for the Moosomin

and Virden Elevators would be higher than the straight arithmetical average mentioned above,

since the Virden Elevator has both the higher weighted averagegpricéhe higher volume
guantity. Had Dr. Miller used a weighted phequisition average price for wheat, or even the

more conservative arithmetical average of CAD $234.42 per MT, in his Revised HMT analysis, it

is clear from his evidence that the resulthisfRevised HMT analysis for wheat using the Cash

Prices would have concluded that even a geographic market made up of the Moosomin, Virden,

Fairlight, Whitewood, and Oakner Elevators would not be large enough to satisfy the 5%
SSNIP/SSNDP threshold: uginhe moe conservative arithmetical average, the predicted price

changes would not have exceeded 4.96% in a geographic market including the Whitewood

Elevator and 4.90% in a market including both the Whitewood and Oakner Elevators.

[411] Turning to Ms. Sandeesn 6 s HMT anal ysi s, h aAcquisitoe us e d

average price forwheas a fr e f anstead of ¢he ighear Yirelen d&levator pridke
results of her realculated T analysis for wheat using the Cash Prieesuld have yielded

slightly higher relative change&or example, for the group of seven Elevators ending with the
Shoal Lake Elevator, her estimated price change of 4.86% would have been 4.96% (i.e. CAD

$11.63 / CAD $234.42) and suggest that the 5% SSNIP/SSNDP threshold woultbbavedose
to be met with one less Elevator (i.e., without the need of adding the Carnduff Elevator).

[412] The Tri bunal i's mindful of the fact that L

twirl around the 5% threshold as soon as four or five Elevatersnaluded in the geographic
competition market for wheat, and that there are margins of error in these calculations.

[413] In light of the foregoing, based on the evidence before it regarding the HMT analyses using

the Cash Pricesandconsideringpossible magins of erroregarding the mediaof the Basis the
Tribunal concludes tha geographic markdor wheatincluding only the Moosomin, Virden,
Fairlight, and WhitewoodElevators or even those four Elevators plus the Oakner Elevass,
not been establi®d on the evidencén sum,in his HMT analysesthe Commissioner has not

adduced clear and convincing evidence that the relevant geographic market for wheat could be
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limited to those four or five Elevator$hus further to its review of the HMT analyseshe
Tribunal is of the viewthat on a balance of probabilitigbe relevant geographic market for wheat

is more likely than not to includat least the followingel evat ors | i sted in |
recalculatedHMT analysis the Moosomin, Virden, Fdight, Oakner,Whitewood, Elva, and
Shoal LakeElevatorsThe Tri bunal says fat |l east 0 becaus

Elevator identified by Ms. Sanderson should also be included in the relevant geographic market is
too close to call in light ahe above discussion on the weightedAcguisition average price for
wheat.

[414] In the competition market for the purchase of canola, the Tribunal accepts that Crushers
play a more significant role in the competitive process and reduce the likelihooethktdsomin

and Virden Elevators, acting as a hypothetical monopsonist, could impose a SSNDP in the
purchase of canola. The evidence suggests that Crushers are able to attract some canola purchases
from a longer distance than Elevators and that some calstileries to Crushers kyass

Elevators that are closer in distance to a farm. A Crusher may therefore have greater competitive

i mpact on the merged entityds pri wahageand | i mi
Elevator that buys canola. Fnermore, the Tribunal notes that in the concurrent evidence session,
Dr . Miller did not reeakyatonHMT analysiMfer.can@aausingghe s o n 6 s

Cash Prices, found at page 75 of Ms. Sanderson Slides. In her analysis, Ms. Sandersadconclud

that the relevant geographic market for the purchase of canola would include at least the
Moosomin, Virden, Fairlight, Oakner, Whitewood, Brandon (Richardson), Melville, Sbasis

Shoal Lake, and Elva Elevators as well as the Crushers at Harrowhge)Bworkton (LDC),

Velva (ADM), and Yorkton (Richardson). Even for this larger group of Elevators and Crushers,

Ms . S a n gredictedopnicg slecrease of a hypothetical monopsonist would only be 3.08%

(i.e., a weighted average price change of C¥I3.94 per MT on the pr&cquisition price of CAD

$45280 at the Virden Elevatgy significantly below the usual 5% threstidor maket definition
purposesHere, the pré\cquisition price for canola at the Moosomin Elevaiar.,(CAD $461.46)
ishigherthanatVirdenand Vi rdendés purchases of canol a ar e
Sanderson Report at Figure 68) light of the foregoing, and based on the evidence before it
regarding the HMT analyses using the Cash Prices, the Tribunal conclatjemntla balance of
probabilities, the relevant geographic market for canola is more likely than not to iatledst

all the Elevatorsan€r us her s | i st e drecalcnlatedMT an8lysis.Agaim, the n 6 s
Tribunal says fAatdelrsantdés MHTa el Ms.i sSant opped
and it is uncertain how many other Elevators and/or Crustmrkl need to be added to reach the

typical 5% SSNIP threshold.

(b)  Distance, transportationcosssn d f ar ms 6 pr ef erences

[415] Turning to other facts, he Tribunal accepts that most farms deliver grain to Elevators
located less than 100Ikmetersfrom the location of their crops. Like both Dr. Miller and Ms.
Sanderson, the Tribunal finds that farms prefer to travel shorter distances to selbiheivigst

of the volume of grain purchased by the Moosomin and Virden Elevators comes from farms
located in proximitt o t h e m. The Tri bunal also finds, bas
Acorri doro oaf sciognnciefrinc ant inwheabexausively or substamtially s e | |
to the Moosomin, Virdegrand Fairlight Elevators.
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[416] At the hearing, several farmers testified about the sales of their grain to Elevators and
Crushers. In general, they expressed a preference to sell to Elevatorsodbsgrfarms unless a

more distant Elevator or Crusher made it worthwhile financially to travel the extra distance. The
threefarmers called to testify by the Commissioner generally stated their preference to sell most
of their grainto the Virden and Mosomin Elevators, and sometimes to the Fairlight Elevator,
rather than to more distant Elevators and Crushers. In several cases, the witnesses acknowledged
in crossexamination that they have also delivered some proportion of their wheat and canola crops
to purchasers more distant than the Moosomin, Virded Fairlight Elevators. When selling

canola to Crushers, their canola crops would also travel past a number of possible Elevators to
which they could have sold while en route to a Crusher location.

[417] When selecting an Elevator or Crusher for a shipment of their gh@h,ar mer s 6 pr i n¢
considerations were price, timingg, when grain could be accepted by the Elevator), the grade

of the grain to be sold, and the travel distance to the purchage Additional factors included

the farmerso6 business relationship with each
own farm, road conditions including restrictions on the use of some highways in the sptingtime
andwhether an Elevator wéscated on a main or a secondary highway (which affectsuhder

of trips, speed of the truck en roytend the weaandtear on the vehicle).

[418] The testifying farmergalled by the Commissioner and P&i¢nerally ndicated that a
higher price is necessary to catisem to sell to a more distant locati®nto make it worthwhile

to travel the extra distance to deliver the crop. Mr. Lincoln advised that his transportation cost was
approximatelyCAD $8 per MT, with eacladditional 15 minutes drive costil@AD $1 per MT.

Mr. Paull testified that he would not leave a local Elevator for a few pennies per bushel, but would
do so forCAD $0.10, $0.1%r $0.20 per bushel. Sometimés could even geEAD $0.30 or

$0.40 moreper bushel to go a longer distance. He would sell to a more distant Elevator if there
was fAenough profito in it. tdMdo.soal¥dadgpender orfhist e st i
own time and the efficiency of deliveries. From his farm, he could ddbueldoads per day with

his own trailer to the Virden Elevator, but could only make one trip per day to the Angsted

in Bloom, Manitoba,which is much farther away from his farm. Mr. Duncan, Mr. Raut Mr.

Hebert all testified that Crushers neaitlfinancially worthwhile to sell canola at a longer distance
away from their respective farms.

[419] The Tri bunal found Dr. Mill erds evidence
purchaser to be helpful in assessing the geographic dimensionroétkets for the purchase of
wheat and canola by Elevators and Crushbrs. . Mill erds analysis fol

arElevator for the sale of their grain based on proximity to the farm, because it decreases delivery
costs and because they may have aimgiship with personnel responsible for the Elevator. The
farmsdé travel time and cost to deliver the gr
choice, together with price. Farms incur delivery costs by crop weight and by kilometre, whether
they deliver themselves or hire commercial trucks to do so.

[420] Dr . Mi Il |l erds anal ysis considered travel di s
to the Moosomin and Virden Elevators, to identify close competitors to the merged entity. He used

data ollected from the merging parties and several other grain companies comprising over 20
Elevators, as well as census data and other source data. Dr. Miller found that the Fairlight Elevator
was the most proximate competitor to the Moosomin and Virden Blsvat
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[421] Dr. Miller also calculated the range of travel time for the delivery of each of wheat and
canola, representing a percentage of deliveries. In general, the range of travel time for 50% of
deliveries was longer for canola than for wheat. Based onl lsstance and time, and weighted

by quantity of grain sold, Dr. Miller analysed the range of time taken by 90% of farms to travel to
each of the Moosomin, Virdemnd Fairlight Elevators, all other Elevators, and Crushers. Dr.

Mi | | er 6 s an atlthg madian, repnesemiagl50% df &arms, was approximately half an
hour drive time for both wheat and canol a. Dr
travelled fromfour to 79 minutes to deliver wheat to all chosen Elevators in the model@nd fr

four to 75 minutes to deliver canola to Elevators. The time range to canola Crushers irtoreased

44 minutesup to a maximum oi47 minutes. Recognizing that this analysis occurred over one
crop year, the Tribunal a chatelpse groxiDity of adealiverly e r 6 s
point is important to farms when selling wheat and canola.

(c) Draw areas and heat maps

[422] As noted, both Dr. Miller and Ms. Sanderson used draw areas (or service areas) for
Elevators in their analyses. Boindicated that Elevats and @ushers draw the grain they
purchase from areas surrounding them, creating a geographic cluster of supplier farms.

[423] Dr . Mill erds review found that proximity w
anElevator for the sale of their grain. ldiso noted that some Crushers attract supply from greater
distances than Elevators. He found, for example, that the median farm setimgNmosomin

Elevator is just fivkilometersfrom its location and the median farm selling to the Virden Elevator

is about 20 #kometersfrom it, whereas the median farm selling to the Yorkton Crusher is over 100
kilometersaway from it. To Dr. Miller, this suggesd that farms mighte more willing to travel

farther distances to sell to Crushers.

[424] Ms . Sanderag®mad smagprsawli spl ayed the geographi
purchases from farms, using the address of each farm. In these maps, the draw areas for the
Moosomin and Virden Elevators could be compared to the draw areas for other Elevators and for
Crumers that could be competitors for a far mods
indicate the number of farntlsatswitch between buyers and the distance travelled to deliver their
crops.

[425] Ms . S a n éxperteport fownd that for the cropear 2018019, the Moosomin
Elevator purchased canola frgfff farms and the Virden Elevator purchased f|jjjfarms. The
Moosomin Elevator dre of its canola from a distance as fzi, kilometerswhile the

Virden Elevator dre of its canola from farms located as farjgg kilometers Both were

based on commercial trucking travelling those distances. As for wheat, the draw area for the
Moosomin Elevator incided|lj farms, while the draw area for the Virden Elevator comprised
Il farms. The Moosomin Elevator drdjf of its wheat from a distance as fafffkilometers

while the Virden Elevator drefji] of its wheat from farms located as fafjjjfj kilometers

[426] Ms. Sanderson found thapproximately twethirds of the farms closest the Moosomin

and Virden Elevatorsi.€., in theficorridor of concerd) sold crops to other rival Elevators and
Crushers. Only four farms sold exclusively to the Moosomin and Virden Elevators in the last three
crop years combined. Seven farms sold énlthe Moosomin Elevator, while 17 farms sold only
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to the Virden Elevator. In addition, farms in the corridor of concern sold to more distant Elevators
and Crushers. Ms . Sandersonds written testi mo
the coridor of concern for both canola and wheat. Ms. Sanderson noted significant deliveries from
those farms to Elevators and Crushers outsi de

[427] Ms. Sanderson prepared heat maps by overlapping all of the draw arecumajetively.

The heat maps showed areas in darker colours where a higher number of Elevators and Crushers
buy grain. Ms. Sanderson concluded that all farm locations within the draw areas for the Moosomin
and Virden Elevators had more than six Elevatorsgers bidding for their wheat and for their
canola.

[428] Dr. Miller observed in hiseplyexperte por t t hat Ms. Sandersonods
areas did not present any evident considerat.
or, most imprtantly, how the farms would likely respond to a price change. Dr. Miller agreed with

Ms. Sanderson that some farms scattered throughout the geographic region may elect to work with

a more distant Elevator. Dr. Miller observed, however, that the ovenkgseés masked that the
desirability of travelling to a particular Elevator will differ for farms located at different points. In

Dr . Mill erds view, Ms. Sandersonds draw area
boundary of t haeaigEdqealyavilliogrtodckoose tha wlevator, which does not
address the question posed by geographic market definisgrwhere those farms would likely

turn in reaction to a price increase.

[429] Specifically, Ms. Sandersosubmits that what she refetr¢o asfiheat mapd provide a
count offarmsand their locationsupplying canola andheatto Elevatorswithin theoverlapping
draw areasHowever the Tribunal observes thédite overlapping draw areds notincorporatehe
volume density suppliedrequency and the respective geographic locations of thosernves
Such presentation does rassisthe Tribunain visually understandg the concentration of grain
supply and corresponding distance to eAelvatoras provided by the transactidata.

[430] The Tribunal recognizethat overlappingdraw area maps may heseful in initially
identifying the possible range of geographic scope of one or more candidate competition markets.
They also may identify suppliers or customers who could be affected lmpaspd transaction.
However, heymay be of less help in more precisely defining the scope oékeant geographic
competition market, unless they are coupled with evidence about the reaction of affected suppliers
or customers ta change in price or ather dimensiomf competition.

[431]] I n this case, the panel agrees with Dr. Mi
maps have less value on their own, insofar as they treat farms at different distances from an
Elevator as likely to react the samaymo a change in price. Draw area maps and heat maps may,
together, suggest that farms have more ability to switch in the overlapping areas but must be taken
as a nordefinitive factor in the assessment of a geographic area for competition purposes. In th
case, Ms . S and e r,enaheibfacegive equal waigheta each dapmshiag sold

grain to an Elevator regardless of frequency of sales and volumedrsslan, theheat maps

provided additional information bubn their own, they are of limited assistance because they do

not account for volume and the location of the farms from which those volumes are Blogiwn.

mu st be weighed with the evidence chacmemns dg
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testimones, the diversion ratio evidence, and other data and information as to preferences and
switching.

[432] On this 1 ssue, the Tri bun akeplfekperdeportidibe Mi | |
compelling. Dr. Miler analyzed the percentage of Mifwheat ad canola sold to the Moosomin,

Virden, and Fairlight Elevators by town. The analysis showed that a farm close to an Elevator is
more likely to rely on that Elevator and that more distant farms are less likely to do so. He found
that farms close to the dee of the area around the Moosomin, Virdand Fairlight Elevators

had a distinct preference to work with those Elevators. This anasysiensistent with the
testimoniesof farmers. It also provides some more nuanced insight to assist in understtreling

likely behaviour of customers in response to a price changpecifically, whether they are likely

to switch Elevators.

[433] The Tribunalfurther finds that farmsas sellers of grain to Elevato@re less likely to

switch to more distant rivals if therm is near the centre of the geographic market, and more
likely to switch as the location moves away from the centre and, the Tribunal infers, away from
each of theMoosomin, Virdenand FairlightElevators.Consistent with this conclusion and with

Dr. Millerd seport, the Tribunal finds that the closer farms are to the Moosomin and Virden
Elevators, the more volumes they sell to those Elevators. Conversely, farms located farther away
are delivering less to these two Elevators and more to other Elevators

[434] The Tri bunal has consideMsd Shedécsondsonan
deliveries of wheat and canola from those farms to the Moosomin and Virden Elevators over three
crop years showed that many farms sell all, or a very substantial poopof those crops to the

Moosomin and Virden Elevators her reportMs. Sanderson noted that 54 of the 82 farms in the
Acorri dor ie,fabowt twathirdsy snldwhéat or canola to Elevators or Crushers that
compete with the Moosomin and den Elevators at different pointstimethree successive crop

years used in her analygisls. Sanderson Report Rigures19i 21). She also noted that farms

located in proximity adopted different approackesing that period (i.e., decide to sell at least

once to arival, or not). The Tribunal feithis analysis to be highly sensitive to chafga single

sale (above the minimum volume Ms. Sanderson used) of either wheat or grain to a rival over the
three crop years would change the <classifica:
implies that a substantialimberof the farms in the cador of concerni(e., 28 of 82, or a third)

did not sell to a rival and therefore sold their wheat and canola only to the Moosomin or Virden
Elevators (oto both) over three successive crop years.3asderson also noted that the Fairlight

Elevator is fequently listed as a purchaser from the corridor farms.

[435] As t he Commi ssioner observed dureffeotigelyf i nal
showed that 75% of the farms in the corridor of con¢een 60 farms out of 80 sold all of their
wheatexclusivelyto the Moosomin, Virderand Fairlight Elevators any given year~or canola,

the corresponding percentage was 55% of the farms selling canola only to those Elevators. The
Tribunal notes that for the vast majority of the farms in the corridokMiieewood Elevator was

not a purchaser over that time period. Finally, for canola, the corridor farms taken as a group
sometimes sold to Crusheesd, to Bunge at Harrowby).

7In the corridor of concern, a total of 80 farms sold wheat, 77 farms sold canola, and 82 farms sold either
wheat or canola.
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[436] There are some examples of switching behaviour by farms in the corridor adropn
through the sale of wheat or canola to Elevators or Crushers other than the Moosominawadden
Fairlight Elevators. However, the weight of the evidence is that these farms rely acutely on the
Moosomin and Virden Elevators, as well as the Fairligleivator, for the sale of their grain,
particularly wheat.

(d)  Diversion ratios

[437] Both Dr. Miller and Ms. Sanderson provided diversion ratio calculations. Diversion ratios
are calculated to estimate the propervasifon of
that competitor raises its price. Higher diversion ratios imply more substitution between two
competitors. That is, inlAMT analysis, if competitor A raises its price for the supply of a product,
thediversion ratiogalculation shows the reléing switching (.e., diversion) of customers to the
product offered by competitors B,, @nd D. Diversion ratios are expressed as a percentage,
namely, the proportion of customers diverted to the products of each of competitQrsné, [

as a percentge of the overall number of diverted customers. The same type of calculation may be
done for diversions caused by a monopsonist that lowers its price.

[438] Diversion ratios assist in the assessment of how close two or more competitors may be. As
part of a largr model, diversion and information about profit margins may be used to understand
the dollar value of diverted sales and specifically, the dollar value of customer purchases that may
be recaptured by a merged entity (for example, after the merger of twongpA and B in the
example above). The results assist to understand the incentive of a merged entity to raise prices
and the predicted price effects of a proposed merger (2011 MEGs at para 6.15).

[439] Dr . Mill erds esti mat ed nifaums vievedotie Moogdminos i n
and Virden Elevators as substitutes. For wheat, Dr. Miller calculated the diversion ratios from the
Moosomin Elevator to the Virden Elevator to be 23.8%, and 16.8% from Virden to Moosomin. In

Dr . Mi | | er 6 s v tios fer, whdathbetwedn the évioasomin rand rViaden Elevators
indicated that they we (De Miier Repoa &t paraclldgdExhibito s e c o
11).For canola, the diversion ratios between the Moosomin and Virden Elevators were smaller, at
13.1% and 5.3% respectively. However, the Fairlight Elevator had large diversion ratios with both
Elevators, suggesting to Dr. Miller that there was likely indirect competition between the
Moosomin and Virden Elevatgrthroughthe Fairlight Elevator for both wheat and canola.

[440] Ms. Sanderson also presented diversion ratios. Methodologically, Ms. Sanceaon
di version rati os usi nexpettrépert based afmrn dats withimtheD r . Mi
union of the 90% service areas for the Moosomin, Virdad Fairlight Elevators.

[441] I n t hat context, Ms . Sanderson did not dis
the Moosomin Elevator to the Virden Elevator for each of wheat, canola including Crushers, and
canola excluding Crusherand the diversion from Virden to Moosomin in the same categories.

Ms. Sanderson also presented diversion ratios from each of the Moosomin, ¥irddrairlight

Elevators to many other Elevators and Crushers, in several figures attached to her expert repo
(Ms. Sanderson Report Rigures47, 48, 50)
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[442] The Tri bunal finds that Ms . Sandersonds d
Moosomin, Virdenand Fairlight Elevators were relatively close competitors, more so for wheat
than for canola. Ads. Sandersorobserved in heexpertreport, there were smaller diversion
ratios for canola from the Virden Elevator to the Moosomin Elevator than from Virden to several
other Elevators and Crushers. The same was true for the canola diversion ratios from the
Moosomin Elevator to the Virden El evator. Ms .
beyond the Moosomin, Virdeand Fairlight Elevators also showed, as she testified, that estimated
diversions from both the Moosomin Elevator and the Virden Ebeuwa all other rivals (in the
aggregate) were high for both wheat and carfawheat, the diversion ratios found by Dr. Miller

were 23.8% from the Moosomin Elevator to the Virden Elevator, and 36.3% to the Fairlight
Elevator, for a total of 60.1%. Thimeans that 40% of the salelswheatdiverted from the
Moosomin Elevator would go to rival Elevators other than Virden or Fairlight. Conversely, for the
Virden Elevator, the diversion ratios for wheat were 16.8% to the Moosomin Elevator and 20.3%
to theFairlight Elevator, for a total of 37.1% of the sales to these two Elevators. This, observed
Ms. Sanderson, means that 63% of the diverted sealgseatfrom the Virden Elevator would go

to Elevators other than Moosomin or Fairlight. In the case of ca6b% of the sales diverted

from the Moosomin Elevator would go to rival Elevators other than Virden or Fairlight, and 77%
of the sales diverted from the Virden Elevator would be absorbed by Elevators other than
Moosomin or Fairlight. In light of these figes, Ms. Sanderson opththat the diversion ratios to

rival Elevators other than Moosomin, Virdeor Fairlight are significant, with many other
Elevators and Crushers having diversion ratios similar or higher than those calculated for the
Moosomin and Wden Elevators.

[443] I n his reply to Ms. Sandersonds opinion th
Elevators given their large diversion ratios, Dr Miller referred toetkteact from th&011 MEGs

statingt hat a relevant market is defined as the i
product of the merging parties, and the fAsma

maximizing seller would impose and sustain a SSNIP above levels thht hkely exist in the
absence of the mergddr. Miller further explainedhatdefining a relevant market is important
becauseit is impractical to consider all sources of competition. Indeed, doing so would
significantly increase the burden of antitrustuiry, while shedding very littldight on the
competitive effects of the Transaction.

[444] TheTribunal observethat, in aggregate, 60.1% of switched volumiesheatare diverted
from Moosomin to Virden and Fairlight, and 37.1% are diverted from Virdévidosomin and
Fairlight. The Tribunalfinds thatthe magnitudef thesediversiors signals aneaningfulpotential
impactof theAcquisitionon reducing alternatives for looaheatfarmsresiding in the corridor of
concernBut the diversion ratios alsoflect the fact that Elevators other than Moosomin, Virden
and Fairlight represent alternatives for hechase of wheat.

[445] The Tribunal takes less certain direction concerning the purchase of canola, as the diversion
ratio data are much less convincifdpe Tribunal does natgree with the positigradvanced by

Ms. Sanderson in h&xpertreport,that higher comparative diversion ratiescessarilyfeads to

the inclusion ofall additional Elevators or Crushers on the periphery ok#reice areas fahe
Moosomin and VirderkElevators However, the diversion ratider canolasuggest that it is less

likely that the Moosomirand Virden Elevatorsacting as a hypothetical monopsomegbuld be

able to exercise market power in a market defined geographécaliyd the Moosomin, Virden
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and Fairlight ElevatorsThe panel noteshat thediversiondata suggest that the Whitewood
Elevator and thélarrowbyCrusher are the next closest competitors to the Moosomin, Vaddn
Fairlight Elevators for the purchase ofnola and that other Crushers and Elevators offer
alternatives to the farmefsr their canola

(e)  Evidence related tprices andorice negotiations

[446] P&H emphasized that its posted prices were set on a centralizeddpasibat the vast
majority of its sées were at the Cash Price offered each day based on the Basis set each morning
and the fluctuating Futures Price.

[447] Dr. Miller testified that he found evidence that farms may sometimes individually negotiate

prices with Elevators. Such negotiations mayeshebon longstanding relationships and revenue
dependence, as well as subjective assessments of whether a farm could credibly purchase GHS
from another, competing Elevator. Dr. Miller also found documentary evidence that farms
negotiate prices that devidtem posted prices in a number of ways, including price matching by

El evators of their competit or,snlpychasitgeg®inonnot ¢
the basis of a higher grade price with the intent to blend the grain for later saléll®ralso

noted that a farmbés commitment to purchase crc
price.

[448] While the Tribunal agrees that uniformity of prices may be indicative of a geographic
competition market, the evidence disclosed thatetlwas a material proportion of transactions

that involved a negotiated price. Specifically, P&H confirmed tgaproximatelyfjilj of its
transactions occurred at a price set as a result of a successful negotiation of a Cash Price between
a farm and the copany through its representatives at a particular Elevator. (There was no
percentage provided in respect of unsuccessful or attempted price negotiations.)

[449] There was also some evidence that, while negotiating a price to be offered to a farm, P&H
representaties were aware of the specific distance from specificsarm t he companyo6s
and to competitor Elevators, and that this information affected the assessment of whether a rival
El evator ds of f er e dormpotInh determwiogualpataialbparchase pricelfoe d
grain, representatives of the Elevator were able to closely analyze circumstances affecting price
that were material to an individual farm. Knowledge of the location of the farm, and thus the
distance from the farm to each Elevaiaiding for the crop, was a key factor in deciding whether

to raise the price to be offered for the crop. The internal correspondence recognized that a farm
locatedcloser to a rival Elevator would find the rival more attractive as a purchaser at the same
price; a higher price would be required to attract volumes of grain away from the rival in order to
make ugfor the time and cost of transportation.

[450] This evidence is indicative of an ability by P&H to discriminate on price when departing
from the Basis determineoy using its Workback Algorithm. It also further demonstrates the
salience of distance (and associated transportation costs) and shovghtsication of the buy

side analysis of price.
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) Mr . He i mtesimdng andl sSP&Hbusiness records identifying
competitors

[451] The Tribunal appreciates that Mr. Heimbecker identified many competitors to the
Moosomin and Virden Elevators during his testimamnd that there are documents to support the

view that those Elevators and Crushers are competitors in a business sense. Those competitors
were principally those within the draw areas
t he part i esddh refarredno documents from the files of the merging parties that
identified variouscompetitors. Those documents included reports for planning purposes, emails
that identified a rival Elevator to which a fabnsale was lostandemails for biddingr individual

price negotiation purposeiseg(, to obtain supply from a farm).

[452] The Tribunal has considered thisaimentary evidenaend Mr . Hei mbecker 0s
For the purposes of a competition analyaigl geographic market definitionot all busness
competitors are equalifferent competitors may have different abilities to affect the competitive
process. Some may have considerable ability to constrain a price increase by the merged entity (or
otherwise discipline key dimensions of competitionai market), while others have little or no

ability to do so. In this case, applyingldMT approachthe panel findshat the competitive rivals

that can constrain a SSNDP by the merged entity do not correspond with competitors from a
business perspectiv&he evidence of internal documents and from Mr. Heimbecker identifying
business rivals is relevant but, overall, is
geographic scope of the competition masket

(4)  Conclusion on relevant geographic rarket(s)

[453] Having consideredll the quantitative angualitative factors described abovee fTribunal
concludeghat the relevant geographic maskkdr the purchase aéach of wheat and canola are

not likely to be smalleror largerthan those resultingdm the HMT analyses. The Tribunal
acknowledges that factors suchtls price negotiations on mon-negligible proportion ofgrain
purchaseshediversion ratios between the Moosomin, Virdand Fairlight Elevators on wheat,
the purchases of farmers in the fAcorridor of
farmers siggesta geographic market definition that would be more Iaed Conversely, the
Tribunal is not persuaded that the evidence flowing from heas ordpusiness records identifying
numerous competitors is sufficient to justify an expansion of the relevant geographic markets
resulting from the HMT analyseB the end, te Tribunal finds that #hevidence related to the
geographic marketdoesnot amaunt to clear and convincing evidence allowing the Tribunal to
move away from theesults coming from the HM@nalyses

[454] Therefore,on a balance of probabilitiethe Tribunal is of the view thahe relevant
geographic market fothe purchase ofvheat is nore likely than not to includat least the
Moosomin, Virden, Fairlight, OakndgiCargill), Whitewood (Richardson) Elva (Cargill), and
Shoal Lake(Richardson)Elevators With respect to the relevant geographic market for the
purchase of canola, it included least the Moosomin, Virden, Fairlight, Oakn€argill),
Whitewood(Richardson)Brandon (Richardson), Melvill&3), Souris EastViterra), Shoal Lake
(Richardson) and ElvgCargill) Elevatorsas well as the Crushers at Harrowby (Bunge), Yorkton
(LDC), Velva (ADM), and Yorkton (Richardson).
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C. Has the Commissioner established, on a balance of probabilities, that théirden
Acquisition lessensor is likely to lessen competition substantially?

[455] The Tribunal now turns to threain éement of themergerprovisiors, namely, whethethe
Virden Acquisitionlesses competition substantially, or is kky to have that effect

(1)  Analytical framework
(@) The statutory language

[456] Subsection92(1)of the Actprovides that the Tribunal may make a remedial ordetfinds
thata mergeor proposed merger prevents or lessens, or is likely to prevent or lessggtition
substantially.

[457] The anticompetitive threshold is directly linked to the concept of magdater. As
discussed above, arket power is the ability to pradéibly influence the price or neprice
dimensions of competition in the market for the supply or purchasefdaict. The price and
nonpricedimensions of competition show the intensity of rivalry betwaesmmong competitors

in a market Tervita SCCat para 44;Tervita CTat paras 371373). Amerger will only be found

to lessen or preverompetitionsubstantiallyif it is likely to create, maintajror enhance the
ability of the merged entity to exercise market powdretherunilaterally or incoordination with

other firms The market power analysis in respect of a merger centres on the question of whether
the merged entitis able, or is likely tde ableto exercise more market power than it could have
exercised in the absence of the mergénen a merger is not likely to have market power effects,
At i's general l y tedthat thp manssatidnlwal likeélyopredeet molessenh r a
competition subst ant i Withbuyniarkét Bovelr éffeckd Es€&ton @Rwill p ar a
notgenerally be engagddervita SCCat parad4).

[458] If there are no market power implications of a merger, there can be Awagetitive
implications. If there are market power implications of a merger, competition can be taken to be
lessened or preventdd some exten{seeFacey and Browmt p 181;Campbellat p 100).
However it is only whereheprevention or lessening of competitiorsigostantiathat the Tribunal

can intervenainder section 92There can therefore be situatiomsere market power isreated
maintainedor increased without necessarily resulting in a substantial lessenioigventionof
competition.

[459] Subsection 92(2) expressly provides that t
proposed merger prevents or lessens, or is liteelyrevent or lessen, competitisnbstantially

Asol ely on the basis of evioHeweceedeperidingcoothe ent r a
circumstancespostmerger market share may be a useful or reliable indicator of market power
(Hillsdownat p318). In sum, @idence ofchanges immarket shares and concentration levels are
relevant and often influential, but not determina(iZee Commissioner of Competition v Parkland
Industries Ltd2015 Comp Trib 4t para 897 ervita CTat para 360Canadian Wastat para 108,

1931195 204 205,224, Superior Propané at paras 126304 313.
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[460] Section 93of the Actprovides a nomexhaustive list of factors thdahe Tribunalmay
consider when assessing whether a merger substantially lessens or prevents competikelyor

to do so These factors includehether a party is a failing business, the availability of acceptable
substitutes, barriers to entry into the relevauairket, the extent to which effective competition
remains or would remain after a merger, \eetthe merger would result in the removal of a
vigorous and effective competit@ndthe nature and exteat change and innovation irr@levant
market

[461] The Tribunal points out that none of the section 93 factors specifically refexpads or

to the preacompetitive dimensionr business rationalef a mergerThe Tribunal furthereaffirms

that the intent of the parties is irrelevant in determining whether a merger will likely reduce
competition Canadian Wastat para 118).

(b) TheAisubst ani nagalysisl e s s e

[462] As the present case solely concerns an alleged substantial lessening of competition, the
Tri bunal 6s analysis wild/l f 0 c u scompatitivet efffectsin b r an c |
Tervita SCG the SCCconfirmed that the language in seat 92 concerning anrttompetitive

effects is very close to the corresponding words in paragraph @3giLljiieAct dealing with abuse

of dominanceTervita SCGat para 50 The legal framework applicable to analysis of effects under

the two provisions lecommon features, smurt andTribunal decisions under both provisions

provide guidance in relation to the assessmeatabstantial lessening of competition.

[463] As the Tribunal discussedVAACT at pargraphs632 644and inTREB CTat pargraphs

456 483, there aréwo dimensions n  t h e Substattial lessdnidgsof competitianalysis.

The first considers a forwaildoking, counterfactual comparison. The second considers whether
the alleged anttompetitive effects are substantial.

[464] First,the Trbunal 6s review under section 92 exami
merged entity the ability to lessen competitioomparedvith the premerger benchmardr A b u't

f or 0 . The anhlybis involves a forwatdoking counterfactual scenarherethe Tribunal

compares the state of competition thatsts orwould likely exist in the presence of the merger

with the state of competition that woudvelikely existedin the absencef the merge(Tervita

SCCat para51, 54; Tervita FCAat para 108 The focus is on whether the merged entity is likely

to be able to exercise materially greater market power than in the absence of the threxggr

either materially higher prices or materially lower fmice aspects of competition in the market

(Tenita SCCat paras 15, 561, 54 80 81; Tervita FCAat para 108YAACT at paras 636, 642

Tervita CTat paras 123, 229(iv), 3¥7The Tri bunal 6s approach thus
that emphasizethe comparative andelativestate of competitiorbefore and after the mergexs

8 In a situation involving the purchase of a product and potential monopsony power, the deterranation

be made is whether prices are or likely wouldvizgerially lowerthan in the absence of the merger. In this

di scussion on the analytical framewor k, al | refer
meant to relate to mergers involving the sale of a product and potential monopoly power. For mergers
involving the purchase of a product and potential monopsony power, all references woufipitieeto
decreasesor fimaterial price decreases.
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opposed to the absolute state of competitioth@se twopoints in time In a case involving an

alleged likely substantial lessening of competition, the Tribunal will assess whether the merger is
likely to enable the merged tiy to exercise new or enhanced market pof¥ervita SCCat para

55, citing Tervita CTat para 368)That is, the Tribunal will consider whether the merger has likely
created a new ability to exer ci s existimgabiktgtt powe
exercise market power.

[465] In the secongbartof its analysisthe Tribunal determireawhether the difference between

the | evel of competition in the presence of t
foro the bstantighlehre d@xt esnut of a mergerds | i kely
determines whether its effect Temwita8CQCapasmatds t i on
TREB FCAat paras 82, 8§®2). The issue is whether competition wd likely be sulstantially

greater,i b u t fordo the i mplement at i g throughfthetmerged mer g e
entityés ability to profitably i nfoh oreothere pr i

dimensions of competitiorC@anadian Wastat para 7, 108;Di Domenicoat p 554) For a merger

to be subject to a remedial order by the Tribunal, it is not enough to demotisitare actual or

likely lessening of competition will result, or theerecreation or enhancement of market power.

In a merger redw, theT r i b uansasleésss ment f ocuses on fAwhet her
beable to exerciseaterially greater market powttan in the absenaef t h e [emghasger 0
added](Tervita SCCat para 54, citingervita CTat para 367).

[466] Again, thetest is relative and requires an assessment of the difference between the level of
competition in the actual TREDB FOQAd pasan@)Whanis t he
substantial is not defined in the Adthe Tribunal may consider evidence of margieares and
concentration levels, together with the factors listed in paragraphyt93(.3) of the Actand,

under paragraph 93 , Afany other factoro relevant to col
affected by the merger or proposed mergieeach given case, all relevant indicators of market

power need to be considered, but the relevance and weight to be assigaekindicator will

vary with the factual contexThere is no precise scale by which to measure what is substantial
andthisdeer mi nati on wi | | FaceyarndBiogatip1B4).cont ext ual 0 (

[467] In conducting its assessment of substantiality, the Tribunal will lookrae key
componentsnamely, the égree, scop@and dirationof the lessening of competitidiiervita SCC
at para 45VAACT at para 64Q)

[468] With respect to degree, or magnitude, the Tribunal assesses whether the impugned merger
is enabling or is likely to enable theerged entityespondent to exercise materially greater market
power than in the absence of therger(Tervita SCCat paras 5061, 54). When assessing whether
competition with respect to prices is or is likely to be lessened substantially, the test applied by the
Tribunal is to determine whether prices are or likely woulchbéerially highethanin the absence

of the merger. With respect tonpricedimensions of competition, such as quality, variety,
service or innovation, the test applied is to determine whether the level of one or more of those
dimensions of competition is or likely would beaterially lowerthan in the absence of the merger
(Tervita SCCat para 80TREB FCAat paras 8@2; Tervita CTat paras 123125 376 377;VAA

CT at para 642
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[469] In assessing whether the degr@emagnitudeof lessening of competition is sufficient to

be considered fAsubstantial, o6 the Tramewgaenal wi ||
the relevant markeProof of a likely posmerger price increase must be assessed in relation to its
materialty in the specific market at issue, the nature and extent of gom@ posimerger
competition and the rest of all the quantitative and qualitative evidence related to the affected
dimensions of competition.

[470] On the price dimension of competitiohgtTribunal has not found it useful to apply rigid

numerical criteria in conducting this assessmbnshort, there is no specific quantum of price
variationimplying that a merger lessens competition substantiéle. Tribunal agrees witthe
2011MEGsthat thee is norigid finumerical threshold f or a mat eri al @®rice |
at para 2.14see alsdillsdownat p 329. The Tribunal pauses to underline that the use of a 5%
increase irprice for the purposes of the HMahalysismust not be confused with the materiality

of a price increase undtre substantial lessening of competitianalysis. The conceptual SSNIP
thresholdbf 5% in the HMTanalysigor market definition purposes is distinct from the assessment

of substantiali of antrcompetitive effects. It is therefore incorrect to state that the Commissioner

must adduce quantitative evidence showing a\&#tation in postmerger prices in order to
establish a | essening of competittwuwidenotfhat iss bf
price increase wilinsteadvary from case to casand will depend on the facts @ichcase Tervita

SCCat para 46TREB FCAat para 88Hillsdown at pp 328329). A substantial price variation

can be less than 5%.

[471] In fact, asChief JusticeCrampton explained in his concurring opinionTiervita CT, the

degree of market power used in assessing whether competition is likely to be prevented or lessened
substantially must be recalibrated downward when a 5% price increase is usassdias degree

of market power held by a hypothetical monopolist for the purposes of the HMT analysis and the
SSNIP threshold. At paragraphs 8387 of Tervita CT, he said:

[ 376] [€é] However, given that the Tribunal
mongaoolist framework and the SSNIP test for market definition, it is necessary

to revisit this definition of substantiality. This is because if the degree of market

power used to define relevant markets is the same as the degree of market power

used to asses®mpetitive effects, a merger would not be found to be likely to

prevent or lessen competition substantially unless the degree of new, enhanced

or maintained market power of the merged entity is the same degree of market

power held by afsic] the hypothetical monopolist that was conceptualized for

the purposes of market definition.

[377] Accordingly, the degree of market power used in assessing whether
competition is likely to be prevented or lessened substantially must be
recalibrated downwas. That recalibrated degree of market power is a level of
market power required to maintain priceaterially higher, or to depress one

or more forms of noiprice competition to a level thatnsateriallylower, than

they likely would be in the absencko t he mer ger . [ é]

[Emphasis in origingd)
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[472 I n sum, the substantiality | evel contempl a
analysiscan bdower than the level under the HMT analysis and the SSNIP threshold.

[473] It mustalsobe emphasized th#ttere is no requirement for the Tribunal to find a likely
increase in price; it is sufficient for the Tribunal to concltitthe merged entitiras theability
to increase price or to reduce quality, servargoroduct choice.

[474] Turning to scope,ithe assssment involves determining whether the lessening of
competition affects the entirelevantmarket or a material part of it. If the alleged asampetitive

effects do not extend throughout the totality of the relevant market, the Tribunal will asgess the
scope and whether they extend t,brrinoresgectdouat a 0
material volume of sales / busing3ervita FCAat para 1087 ervita CTat paras 375, 378).

[475] With respect to duratiorhe test applied by the Tribunal is whethenaterial increase in
price or material reduction in neprice dimensions of competition resulting froomargeris likely
to be maintained for approximately two yearsrvita SCCat para 80T ervita CTat paral23).

[476] In assessing substantialéyd its various componenthie Tribunal considsiquantitative

evidence, qualitative evidenceor both, related to the price and ngmice dimensions of
competition TREB FCAat para 16VAACT at paras 124, 63T;REB CTat paras 46%71). In

Tervita SCCthe SCC bld thatthe Commissioner was not, in law, required to quantify any anti
competitive effects undeestion92 (Tervita SCCat paras 121122, 166;TREB FCAat para 99i

100; TREB CTat para 469 That said, imall situations, the Commissioner must always adduce
sufficiently clear and convincing evidence, and he bears the burden to demonstrate, on a balance

of probabilities, that the merger lessens or is likely to lessen competition substantially, as well as
thebasic facts of the fAbut forod scenlEewtiaBCCt hat a
at paras 6566; TREB FCAat paras 87Tervita FCAat parasl07 108;VAACT at para 64%

2) Patiesd positions
(@  The Commissioner

[477] The Commissioner submits that thie@den Acquisition is likely to cause a substantial
lessening of competition in the relevant markets owing to the elimination of a vigorous and
effective competitor, namely, the Virden Elevator. The Commissioner claims that both the
guantitative and quadtive evidence demonstrates that farmers in the relevant markets will pay
materially more for GHS for wheat and canola over the next two years and will lose other impactful
aspects of competition. With the control of the Virden Elevator, says the Conmeis$t&H has

the ability and incentive to unilaterally exercise market power in the relevant markets. The
Commissioner contends that the lessening of competition is substantial in terms of magnitude,
duration and scope: it adversely impacts competitioa thegree that is material, the duration of
the anticompetitive effects is substantial, and the-antnpetitive effect&xtend toa substantial

part of the relevant markets.

[478] In his final submissios, the Commissioner argued thie substantial lesseningf
competition is demonstrated by the following elements, which echo many of the factors listed in
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section 93 of the Act: 1) the high margins at the Virden Elevator, which provide direct evidence

of P&HOGs existing market powerjc2) dP&Eod6s mabat
high market shares in the relevant markets; 4) the removal of the vigorous and effective
competition to the Moosomin Elevator that the Virden Elevator provided prior to the Acquisition;

5) the material impact of the Virdétcquisition on the price for GHS for wheat and canola; 6) the
postponement of the planned expansion of the Moosomin Elevator that would have made P&H a
more effective competitor to the Virden Elevator in the absence of the Acquisition; 7) the inability
ofViterrads Fairlight Elevator to constrain an
the existence of high barriers to entry and expansion.

[479] The Commissioner further submitted that other more distant Elevators, canola Crushers,

and direct purcheers of wheat or canola are unable to constrain an exercise of market power by

P&H as they do not have sufficient capacity and farmers would have to incur higher transportation
costs to deliver their wheat and canola to these locations. While the Conmmassi®d s s ub mi s s |
mostly focused on the anrtbompetitive price effects of the Virden Acquisition, the Commissioner
maintains that quantified price effects are only one element of the substantial lessening of
competition caused by the Acquisition. Accordioghe Commissioner, thergalso significant

other evidence demonstrating that the contemplated gifieets are material to the farmers.

[480] The Commissioner submits that the Tribunal should adopt a framework that allows for an
economic analysis that caredibly assess the impact of local competition between Elevators that
was lost when P&H acquired the Virden Elevator from LDC. The Commissioner considers that
such local competition is expressed through the Basis. He states that the main issue to be
detemined by the Tribunal can be summarized as follows: when competition effectively takes
place onand affectone component othe overall final priceof a product, ake suggestss the

case here, how should the Tribunal assess and measure the madriarde and the materiality
required for the lessening of competition to be substantial?

[481] In support of his arguments on the substantial lessening of competition, the Commissioner
relies on three pillars of evidence: the expert evidence of Dr. Miller (imgubis merger
simulation model), the fact withesses (notably, the farmers who testified at the hearing), and the
documentary evidence.

[482] The Commissioner does not dispute that he has the burden to adduce sufficiently clear and
convincing evidence to demoretie, on a balance of probabilities, that competition is or is likely
to be lessened substantially as a result of the Virden Acquisition.

(b) P&H

[483] P&H responds that the Virden Acquisition does not, and is not likely to, lessen competition
substantially in anyelevant market. More specifically, P&H submits that the Commissioner has
failed to meet his burden to prove, on a balance of probabilities, his alleged substantial lessening
of competition. According to P&H, the evidence on the record does not establishe markets

at issue would be substantially more competi:t

[484] In its Response, P&H denied that the Virden Acquisition creates, enhanceaintains
monopsony power in any properly defined market for the purchadesaitwr canold?&H argued

97



that it will continue to face vigorous and effective competition from numerous competing
Elevators and Crushers located in Manitoba and Saskatchewan. P&H further claimed that barriers
to entry and expansion are low and that rizkdvators have excess capacity, allowing them to
expand their purchases of wheat and canola and to constrain any attempt by P&H to exercise
monopsony power. P&H also submitted that the predicted price variations determined by Dr.
Miller are immaterial andinlikely.

[485] In its closing submissions, P&H elabardtby focusing on the fact thdf) barriers to entry
and expansion are low; 2) the Virden Elevator has become and will remain a vigorous and effective
competitor further to the Transaction; and 3) then§a&tion enhances nqmice competition.

[486] In support of its arguments on the absence of any substantial lessening of competition,
P&H relies on Ms. Sandersondbés expert evidence
alleged by Dr. Miller and hrepostAcquisition price analysis, and on the evidence provided by the
farmer witnesses.

(3 Tr i burssestsident a

[487] The Tribunal notes at the outset that the evidence adduced by the Commissioner on the
substantial lessening of competition primarily focusedhenguantification of the alleged price

effects of the Virden Acquisition. As the Commissioner said in his oral submissions, his
demonstration that the lessening of competition is substantial was mostly done through Dr.

Mi | | er 6 s q u aimchuding evideace suchras madket khares and margspart of its
assessment, the Tribunal has therefore considered whether the Cash Prices paid by P&H to the
farmers for their wheat or canola are or woul
Acquigtion. The Tribunal also assessed other evaluative factors raised by the Commissioner and
covered by section 93 of the Act. These factors notably included likely entry and expansion, excess
capacity, and the extent of any remaining vigorous and effeaivwpetitors.

[488] For the reasons discussed below, the Tribunal concludes that the Commissioner has not
demonstrated, on a balance of probabilities, that the Virden Acquisition dessésn likely to

lessen, competition substantially in the relevant markéts Tfibunal accepts that the joint control

of the Virden and Moosomin Elevators by P&H has and will continue to havelsoiteel adverse

effects on competition in the purchase of wheat. However, on the evidence before it, the Tribunal
is not persuaded thauch lessening of competition reaches or is likely to reacbulbstantiality
required by section 92 of the Act.

[489] The Tribunal also acknowledges that the materiality level to assess the substantial lessening
of competition varies from case to case, drat & lower materiality level could apply in cases,

such as this one, where competition between rivals takes place, at least in part, on one more specific
component of the overall final prioéa product. However, the Tribunal observes that, even though

the Commissioner insisted that competition between Elevators and Crushers revolved around the
Basis, he has not provided any compelling submissions, nor any clear and convincing evidence,
supporting a particular materiality level that the Tribunal shoulg@lyapn the current
circumstancesMoreover, even considering that some competition between Elevators effectively
takes place on one component of the overall price of grain, namely, the Basis, the Tribunal finds
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that the low magnitude of harnevealed by th evidence is not enough meeet the materiality
required for the lessening of competition to be substamttedtherin relation to the Basis or the
Cash Price.

(@ P&HOs al-éxistiggentarket power

[490] The Commissioner argues that P&H already had exigtiagket power prior to the
Acquisition and now has the ability to increase this market power by virtue of its ownership of the
Moosomin and Virden El evators. He cl aims that
existing market power: the high margipsr evai |l i ng at the Virden EI e
price discriminate.

[491] In his expert report, Dr. Millecalculated that the Virden Elevator earned a 55.2% margin

on GHS for wheat and a 39. 3% margin on GHS fo
those are relatively high margins fAconsi sten
compe i ti on from many distant competitorso (Dr.
are economic margin#ls. Sanderson did not provide any specific margin estimates of her own.

Apart from Dr. Mi |l |l er s e st i maTrimugal witnrespeottoh er e
El evatorsdo margins on the purchase of grain.

r
t

[492] To calculate his margins for the Virden Elevator, Dr. Miller identified those Virden
Elevator costs which are marginal or incremental, and he excluded fixed costs. Ms. Sanderson did

no t di spute Dr. Mill erds categorization of t h
estimated margins on the ground that they were overstated and failed to include certain freight
costs and other costs relatingetgport terminal operations.

[493] TheTribunalacceptDr . Mill erds estimat ed,basadoghisns f or
allocation of both revenue and costs to Elevators for the purposes of estimating marginal costs.
The Tribunal agrees that the marginal costs related to GHS are acgatygiaoxy for the marginal

costs associated with the purchase of graithoughDr . M iallodateoms dvere based on

variable costs associated with the delivery of GHS, the sq@eating activitiesre also closely

associated with the purchase ofigra’he Tribunal findghat thevariable costallocated by Dr.

Miller are properly allocabldo the purchase of grain (amdspectiverevenue generated) at an

Elevator, in contrast with freight and other costs that are properly attributable to the marginal cost

for (and revenue generated by) the sale and distribution of grain downstregmoraterminals

and other destinations.

[494] Turningto price discrimination, the evidence from discovery is clear that P&H knows the
location of its customers and has the ability to use that information to engage in price
discrimination. To the extent that Elevators sometimes negotiate individual pribefanmers, a
price-discrimination framework may thus be more descriptive of the grain indtiivyever, the
evidence on the record indicates that price negotiations between farms anohB&idcur for
aboufflof P&H6s tr ansact hevassmajertyi(eh the‘remainimi-g wi t h
transactions between farmers and the Elevator being done on the basis of posteth .
percentages arguably conservatiyeas it does not include those transactions where farms
attempted price negotians but were nsuccessfulThe Tribunal also points out that, while there
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is some evidence of price discrimination, Dr. Miller stated that a posted price model was the
appropriate framework to study how prices are set in the grain industry (Dr. MipertRe paras

1401 142). The Tribunal considers that the evidentiary record in this case demonstrates that P&H
has some ability to price discriminate based
that ability when it is in its interest to do.sHowever, thevidenceshows thaP & H actual use

of this ability is limited.

[495] The Tribunal agrees that high margins and the ability to price discriminate can constitute
direct evidence that P&H has sorpes-existing market power. This was recognized the

Tribunal in TeleDirect at pargraphs286 and 297. In that case, the Tribunal looked at Tele
Directds behaviour towards consultants and wlt
Tribunal found that A[ w] h epower isfouriditorhawe emgaged a h |
in antkcompetitive conduct, smaller impacts on competition resulting from that conduct will meet

the test of being Asubstantial 6 than where tl}
wi t TeteDirect at para 758)The Tribunal points out that in that case, Teleect was found

to have Aoverwhel mingo mar ket power.

[496] Based on the evidence before it, the Tribunal is satisfied that the high margins calculated

by Dr. Miller at the Virden Elevator constitute clear anciaoi nci ng evi dence of
existing market power . Similarly, whil e the
discriminate is not as compelling given that #vidence showealpractice affectingnly alimited
portion of P &H éasangaanole lhe Iribmal is fatisfied that, on a balance of
probabilities, this evidence also supports a findingamhepre-existing market power for P&H.

(b)  Price effects

[497] With respect tahe price effects, the Commissioner relied on the expert evidgrioe
Miller to support his position that prices for GHS are or will likely be materially higher than they
would have been in the absence of the Virden Acquisition.

[498] In his analysis, Dr. Miller found that the diversion ratios between the Moosomin and
Virden Elevators ranged between 15% and 25% for wheat and between 5% and 15% for canola.
More detail about these diversion ratios were
geographic market definition. Dr. Miller used these diversion ratios totifpighe UPP created

by the Acquisition. The UPP is a tool that is often used in merger review to approximate the
incentive for the merging parties to unilaterally increase prices following a merger, and to measure
such price effects. Dr. Miller computedveral measures of UPP, all of which showed that prices

for GHS would likely rise as a result of the Acquisition, for both wheat and canola. His results
suggested that the Transaction generates impetus for price increases, with UPPs of over CAD
$2.50 perMT for wheat and over CAD $0.30 per MT for canola. He estimated the gross UPP
indi GWRIoOf iat over 9% for wheat and over 1% fo

[499] As explained by botbr. Miller and Ms. Sandersdn the concurrent evidence session, the

magnituds of UPP, GUPPRIland price effects from merger simulations depend on the amount of
diversion between the merging firms and on the rugwrkor margin). Holding all else equal,
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greater diversion ratios between the merging firms and higher margins will increase UPP, GUPPI
and the simulated price effects.

[500 Using his diversion ratios and his esti mat
constructed a merger simulation model to quantify the price impact of the Virden Acquisition on
farmers. A merger simulation model isvadely accepted econometric method for calculating the
predicted price effects from a merger, and to quantify changes to consumer surplus, profit, and the
DWL. It is not disputed that the models constructed by Dr. Miller for his farm choice and his
mergersi mul ati on are standard economic model s,
principles established in the economic | itera
merger simulation model was used both for market definition purpoddsiameasuring the anti

competitive effects of the Acquisition.

[501] The Tribunal notes that there was no disagreement between Dr. Miller and Ms. Sanderson
on the calculation of the diversion ratios that went into the merger simulation model; those
diversionratios came out of the transactitavel data.

[502] For his substantial lessening of competition analysis, Dr. Miller considered a large number

of competing entities, namely, 15 Elevators in the case of wheat and, for canola, 15 Elevators and
five Crushers. Tase were Elevators and Crushers to which there are positive deliveries of canola

or wheat made by farms | ocated within Dr. Mi |
simulation model included Elevators and Crushers that come from both insideitaitk dhe

defined geographic markets resulting from his HMT analysis.

[503] There was agreement by both experts that they were able to interpret the data provided and
that Dr. Miller relied on a rich and robust data set for his merger simulation model. P&H had
voiced concerngbout the fact that the Commissioner did not collect data from two Paterson
Elevators located at Carnduff and Binscarth, nor from the Cargill Elevator at Nesbitt. All six
farmers who testified at the hearing said they do not sell to athesé three Elevators and did

not produce receipts showing sales to these Elevators. In addition, no reference was made by Ms.
Sanderson to these Elevators as a competitor in any of the Moosomin business documents. The
Tribunal is therefore satisfied that, the end, there were no real issugth alleged missing data

i n Dr. Mill erds model

[504] Dr . Mill erds merger simulation model provi
predicted price effects. Dr. Miller and Ms. Sanderson agreed on the magmitatisplute dollar
terms, of the priceeffectspr edi ct ed by Dr . Mi Il Il erds merger

disagreed on the percentage of the pnegiations as the relative pricehangesvaried
significantly depending on the denominator being used the price of GHS or the Cash Price).

[505] I'n 1 i ght of the foregoing, the Tribunal IS
simulation model and its absolute results.

[506] Both Dr. Miller and Ms. Sanderson further acknowledged that, if the diversims and

the markups are positive, a merger simulation model will always predict price increases whenever
efficiencies are not directly modeled (Ms. Sanderson Report at pa@oir8olidated Transcript,
Public, at pp 15251526, 1529 Consolidated Transigt, Confidential A, at p 1711, 1718 1719,
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1784 1785,18711872. This is a reflection of economic theory, which says that, when there is
competition, there will be lower prices. In other words, a merger that reduces competition in the
sale of a produawill raise priceso some degred he Tribunal mushoweverdetermine whether

the predicted price increas@sor, in the case of a monopsony, price decredsase meaningful

and substantial.

[507] Further to its review of the evidence, the Tribunal is notyaelsd that the Virden
Acquisition is decreasing or will likely decrease the Cash Prices for wheat or canoteaterial
degree in the relevant mar ket s, relative to t
Acquisition. Stated differentiynte Commi ssi oner has not demonstr.
Acquisition, the prices received by farmers for their wheat and canola are or would likely be
materiallylower. This is the case for both the relative and absolute measures coming out of Dr.

Mi Il |l erds evidence.

) Relative measures

[508] The Tribunal first considers the relative pradeangep r edi ct ed by ,[@&s . Mi |
this is typically how expected price effects are measured and assessed by the Tribunal. The
relativity of predicted price changés an important benchmark, as price effects are not measured

in a vacuum, but against a certagference obase price. Price variations will be material when

they represent a meaningful proportion of the reference price.

[509] Dr . Mill erds medaglerbasdeaend | @an itome f ar mer sdé ¢
that the price of GHS for wheat will increase by CAD $2.49 per MT for the Moosomin Elevator

and by CAD $2.07 per MT for the Virden Elevator (Dr. Miller Report at Exhibit 14). This
corresponds to 7% and 7.6% price increases, respectively, relative toréfierencepre

Acquisition price of GHS for wheat at each Elevator. Turning to the price of GHS for canola, Dr.

Mil |l erds projected price increases wilTlat be be
the Moosomin Elevatorand between CAD $0.25 per MT and CAD $0.35 per MT aWilden

Elevator The range reflesthe different values for canola including or excluding Crushers. These
observed variations amount to a 7i®4a% and 1.3%1.7% increasen the price of GHS for

canola at th&loosomin and/irden Elevators, respectively.

[510] Dr . Mill erds expert opinion is that the Vi
7% to 8% more to handle their wheaihd between 1% to 7% more to handle their canola (using

the data for canola including Crushers) (Dr. Miller Report at para 6). According to Dr. Miller and
the Commi ssioner, these results from Dr. Mi | |
the price of GHS per MT, for both wheat and canola, when considered against the price farmers
pay for GHS.

[511] The Tribunal notes that the highest predicted price increase of CAD $2.49 per MT for
wheat represents a variation of 6.8 cents per buskel CAD $2.8 / 36.7444 bushels). The
corresponding highest predicted price increase of CAD $0.91 per MT for canola (including
Crushers) equates to 2.1 cents per busleel CAD $0.91 / 44.092 bushels). Both of these highest
price variations were measured for theddomin Elevator.
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[512] Ms. Sanderson further calculated that, for wheatatlezageprice increase predicted by

Dr. Miller for the Moosomin, Virdenand Fairlight Elevators would be CAD $1.39 per MT (or 4

cents per bushel). The average price increase foraamild be CAD $0.23 per MT (or 1 cent

per bushel). When expressed as a percentage of the weighted average imputed prices for GHS at
the Moosomin, Virdenand Fairlight Elevators, the price effects calculated by Dr. Miller are, on
average, 1.51% for canadad 4.62% for whedtMs. Sanderson Slides at ppi 93).

[513] However, as Ms. Sanderson points out in her evidence, when the predictethpriges
found by Dr. Miller are expressed in relation to the Cash Prices, the picture of the relative price
variationsis quite different.

[514] In the period of reference used by Dr. Miller, the weighted average price for wheat was
CAD $229.73 per MT at the Moosomin Elevatamd CAD $239.11 per MT at the Virden Elevator.
For its part, the weighted average price for canola@abB $461.46 per MT at the Moosomin

Elevatorand CAD $452.80 per MT at the Virden EI e\

predicted price variations of CAD $2.49 per MT for the Moosomin Elevator and CAD $2.07 per
MT for the Virden Elevator representedanges of only 1.1% and 0.9%, respectively, compared
to the preAcquisition Cash Price for wheat at each Elevator. With respect to canola including
Crushers, Dr . MidridtiensofdCAD $D.0loper &€ foréhd Mgosomiic Edevator

and CAD $.25 per MT for the Virden Elevator amounted to relative changes of 0.2% and 0.05%,
respectively, compared to the phequisition Cash Price for canola at each Elevator. When
expressed as a percentage of the average Cash Prices at the Moosomin axtirderlight
Elevators, the average relative price effects calculated by Dr. Miller are 0.05% for canola and
0.60% for wheat (Ms. Sanderson Slides atp

[515] The Commissioner therefore asks the Tribunal to find a substantial lessening of
competitioninas i t uati on where his expertds average
his imputed price for GHS for canola, expressed as a percentage of the average price for GHS at
the Moosomin, Virdepand Fairlight Elevators, and 4.62% of his imputed fioc&HS for wheat

at thosesameElevators. When they are expressed in relation to the product market and the
appropriatereferenceprice identified by the Tribunald namely, the Cash Price, Dr . Mi | |
predicted price changes represent between 0.05%0.284d of the Cash Price for canola, and
between 0.60% and 1.1% of the Cash Price for wheat. The Commissioner claims that, even if the
purchase of grain and Cash Prices should be the denominator, these price effects are still material
when viewed against ¢hqualitative evidence.

[516] With respect, the Tribunal disagrees. The Tribunal is of the view thatghdree®f this
magnitude ite., at most 1.1% of the Cash Price for wheat aniohost0.2% of the Cash Price for
canola) canotb e qual i f i e@n the sontfampahe €ribunal findsdhat predicted price
variatiorsrepresenting such a small fraction of the-Aoguisition price for wheat or canola at the
Moosomin or Virden Elevatsrare immaterial, especially in light of the fact that a merger
simulation model will always predict a price increaser the purchase of canola, price variations

of 0.2% or less (or between one and two cents a bushelg amiimis For the purchase of wheat,

price variations reaching at most 1.1% (or a maximum of semets a bushel) akery minor and

far from substantial in this markdhdeed, the Tribunal observes that, in his submissions at the
hearing, the Commi ssioner admitted that such
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in terms of percentage. Hec e, t he Commi ssi oner6s focus on t|
price changes, to which the Tribunal will turn below.

[517] The Tribunal accepts that the Basis plays a certain role in the competition between
Elevators at the local level. The evidemudicates that there can be adjustments to the Basis or to

the Cash Price after or in addition to changes in the Futures Price. In some cases, the Basis
fluctuates for reasons other than a change in the Futures Price, such as negotiations between farms
andElevators or limiteeionne and limitedime specials offered by the Elevators. The Tribunal

also accepts that the price variation threshold can certainly be lower tharc58ont r ary t o P
argument)n order to meet theubstantialityevel. TheTribunalis further mindful of the fact that,

when a firm hasigh pre-existing market power, smaller impacts on competition can be enough

to meet the test of substantialifije{e Direct at para 758)The Tribunal pauses to note thahile

it finds thatP & H hsante prige x i st i ng mia thik asethefacts da not support a
conclusion thaP&H h a d firharkgtpbotvermd cer t ai nl y nnoatket fower e r wh e
as inTeleDirect.

[518] However, the Commissioner has not presenteccampelling argument nor grclear and
convincing evidenceegarding the materiality levéin terms of percentagé#at should apply to

the substantial lessening of competition analysis in this case. More specifically, the Commissioner
has not made submissions regarding étetive materiality level that should apply in a case where
competition allegedly takes place on one component of the final price for wheat or canola, namely,
the Basis. Similarly, the Commissioner has submitted no analysis nor any evidence to demonstrate
that, in the particular circumstances of this case, the acceptable materiality level for a price
decrease could be as low as around 1% or less.

[519] In fact, the Tribunal is not aware of any merger cases, in Canada or in any other jurisdiction,
where a court or trinal has recognized that a predicted price effect revolving around 1% could
be enough to medtetest ofsubstantiality. Indeed, since merger simulation models predict price
increasegas discussed abovehe Tribunal is of the view that, absent expertence allowing it

to conclude differently, relative price variations predicted by a merger simulation model have to
be more than 1% in order to have any significance or materiality.

[520] For all the above reasons, the Tribunal agrees with P&H and Ms. Santiextsive relative
effect of the Virden Acquisition on the Cash Prices paid by P&H for wheat or canola is not
material.

(i) Absolute measures

[521] The Commissionealsotakes the position that the absolute price variations observed by

Dr. Miller arematerial In his submissions, the Commissiomeliedon the absolute magnitude of

Dr . M ipredicted pdice increases anthat he claimed watheir resultingmateriality. The
Commissioner argued that, in this case, the Tribunal should prefer and adopt an absofuté no
materiality with respect to the price effects and consider the impact that the Acquisition will have

on farmers, in terms of changes in fAcents per
grain. The Commissioner submits that the abs@uateunt of the effects measured by Dr. Miller

is evidence of a substantial lessening of competition. The price increases projected by Dr. Miller,
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says the Commissioner, are also well above 2 cents per bushel (or, equivalently, CAD $0.73 per
MT for wheat andCAD $0.88 per MT for canola), and this is sufficient to demonstrate materiality.

[522] As mentioned above, Dr. Mi |Ishre6r8oentsgeibgshet st pr
for wheat and 2.1 cents per bushel for canola. Dr. Miller and Ms. Sandersortlagrédeese

absolute effects are the same regardless of whether the product market is GHS or the purchase of
grain. In sum, these price effects are not dependent upon the definition of the relevant market or

on the selection of the SSNIP. The relevant madaly impacts the computation of the price

effects in relative terms, and the experts indeed disagree on the percentage of the pricesvariation

(in terms of the imputed price of GHS or the Cash Price).

[523] The Commissioner further claims that price incre@$es cents to 7 cents per bushel are

material when viewed against the qualitative evidence and thexmting market power of P&H.

The Commissioner submits that the materiality of the price effects is enhanced when all of the
other evidence ofasubstam al | essening of competitexising i s coO
high margins, high market shares)d ability to price discriminate, the removal of the Virden

Elevator as a vigorous and effective competitor, and the loss of competition betw&fml¢ne

and Moosomin EIl evators as delayedegpansion. of t he Moo

[524] The Tri bunal i's not persuaded by the Commi
specifically, the Tribunal is not convinced that there is evidence showing, on a balance of
probabilities, that 2 cents a burssheetlofariomdst t er 0
much higher than that, amigher tharD r . M prédictedrpics increases. The Tribunal agrees

with P&H that arguing that a 2 cents per bushel price increase, or even a 7 cents price increase, is
material is inconsistent with theefeaner s 6 evi dence and with the hig
industry, often vacillating by plus or minus 10 cents a bushel in a day.
n 2 chall e

[525] The Commissioner first relies heavily on thecsa | | e d cents

chall engeo ailshtb

in the regular course of business
(Commissioner BadIn at p 643). In that ema] said that 2 centgser bushel translated

into CAD $3.2 million in profitability for P&H. The Commissioner claims that this evidence is

very important to assessing materiality beccjjjj ]l posted that if P&H bought each

bushel 2 cents cheaper, it would add more than aBiillion in profitability to P&H. Moreover,

when Mr. Heimbecker was asked on discovery what CAD $3.2 million in profit meant to him, he
said that such a sum o fCommissiopey Reviaap iv8.ot 1 nsi gn

[526] The Commissioner adds that 2vtsper busheis a reasonable threshdtar materialityas
it represents 2.1% of GHS for wheat and 7.1% of canola handling prices for the Moosomin
Elevator, and 2.7% of GHS for wheat and 4.4% of canola handling prices for the Virden Elevator.

[527] The Commissiner also refers to another email whijj | N from P&H

said that he does not need tJJjllf per bushel higher than his competitors on wheat, and that

the damage of such a discount buyi
(CommissioneReadlIn at p 800). On the basis of this evidence, the Commissioner maintains that

P&H cares about pennies on the bushel.
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[528] The Tribunal does not find this evidence convincing on the issue of materiality of price
effects in the context of its substantial lessemihgpmpetition analysis. For the purpose of section

92 of the Act and t hecompetitive effecdsinaesalityaissasayzzdnme nt o
relation to a market situation, to the competitive behaviour of market participants as a result of a
merger, and to competition in the relevant market. It isamattlyzed n r el ati on t o a f
profitability or bottom line. In this case, it &nalyzedn relation to the situation in the relevant
geographic markets for wheat and canola as a resutte Virden Acquisition. The Tribunal
appreciates that 2 cents a bushel, when projected on the overall profitability of P&H, may have

some significance for P&H. But the fact that
bottom line does not cafitute clear and convincing evidence that such an amount is or would
|l i kely be fimaterial o with respect to a | essen

in the relevant markets defined above.

[529] The materiality of predicted price changes, weetrelative or absolute, is not to be
measured in relation to the general profitability of one specific producer or supplier, or one specific
customerThi s i s even more so when the Commi ssionet
por ti on ifesHanshhe acguisition obnly one Elevator out of an overall network of

29.The issue to be determined by the Tribunal is whether the adverse price effects on competition
are material in relation to thlkealmaerkegdeo aemmdaiiln
no clear ancconvincingevi dence to support the Commi ssi on g
effectsattributable to the Virden Acquisition

[530] The Tribunalfurther observes that virtually any business person would say that an
additioral cent of profit per unit of product sold does matter and has some significamig dor
herbusi ness. I n t h asse$smenbahatesalityveas not neeant to ke heduced,
and cannot be reduced,asinglecomment such as those mad<jj

[531] With respect to the email frorjjj ] the Tribunalnotesthat the ||
comment was not made in reference to a specific benchmark, let alone to a 2 cents

per bushel benchmark. It was generally made in reaction to sales representatives saying that
Afarmers are getting better prices hslamewher e
Moreover, wher | ]l referred to a particular amount P&H should not contemplate, he

said that P&H did not need to [l per bushel higher than its competitdilll per

bushel is far higher than the 2 cents or even 7 cents a bushel rddasine Miller.

[532] The Commissioner further submits that cents per bushel matter not only to P&H, but also
to farmers. In that regard, the Commissioner relies on several extracts and comments made by the
farmer witnesses regarding the price changes theyrfdbeir business.

[533] Agai n, the Tribunal i's not persuaded by tF
has not found clear and convincing evidence allowitgabnclude, on a balance of probabilities,

that a few cents a bushel matter to farnard b their behaviour in the marke®Dn the contrary,

the evidence from farmers is in respect of amounts much higher than 2 cents a bushel and higher
than the predicted price increases of Dr. Miller.

[534] It is true, as the Commissioner argues, that Mr. Lincoln (anda called by the
Commi ssioner) testified in his witness statem
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the profitability |l evelso required to operat e
immediately before he made that statemdft, Lincoln referred three times to an example of

what a material amount meant to him: it vi#scentsa bushel. He indicated that the Moosomin

Elevator would have to offer him 10 cents a bushel above the Fairlight Elevator for it to be
worthwhile drivingpast this Elevator (Lincoln Statement at para 15). When he went on to quantify

the adverse impact of a price decrease on his business, he again used the value of 10 cents per
bushel (Lincoln Statement at para 16). Nothing in the Lincoln Statement sugygoctsntention

that an amourds low a2 cents a bushel or in the range predicted by Dr. Miller would be material

to him and to his competitive behaviour in the sale of his grain.

[535] The Commi ssioner also referred teofatmére t e st

witnesses, singling out his comments and podc
Further to its review of Mr. Hebertds evidenc
the proposition that 2 cents or a few cents a bushigénta Mr. Hebert. The documents mentioned

by Mr . Hebert in his testimony contained comm
of the farmersé business: for Mr. Hebert, far

metrics of their busiess by 5%. The only references to cents per bushel were to an amount of 50
cents per bushel. Again, this is far above 2 cents or 7 cents per bushel.

[536] Mr. Paull, another farmer witness called by P&H, testified that he will only switch to a
more distant Eleator if it means receiving more cents a bushel. Regarding the magnitude of the

price differential, Mr. Paull testified that
bushel or a few cents a bus helsgmetimbsiB® ord0fcents e ¢ 0 L
by going further, o he would (Consolidated Tr al

that he would not switch from a local Elevator if the difference in net price is 5 cents a bushel or
lower (Consolidated Transcrigfonfidential B, at p 1022). He also mentioned that he would not
haul his grain 50 or 100 miles away for a few cents a bushel. More distant Elevators would need
to offer higher prices than that for him to consider sending his grain farther. In fact, Msdku

all of his canola in the last four years to Bunge Altona, a Crusher located some 350 kilometers and
three and a half hours away from his farm. He did it because it was profitable to do so.

[537] Insum, Mr. Paull testified that a few pennies are not natenough for him to change his
selling behaviour and to switch Elevators. It starts to matter for him at 10 cents per bushel.

[538] As Mr. Duncan, Mr. Paulbind Mr. Hebert all said in their witness statements, the net price
or Cash Price they receive fronetklevators is what matters to them as farmers.

[539] In his submissions, the Commissioner indicated that farmer witnesses were not meant to

be a statistically representative sample and were not the way the Commissioner intended to
demonstrate that the lessaiof competition is substantial. He said that substantiality flows from

Dr. Millerés quantification work and other evi

the farmersoé examples used by the Commperssi one
bushel is a material prigenpacton the facts of this case.

[540] Dr. Miller also testified that the price effects he calculated would represent a loss of about

CAD $2,000 per farm in the Elkhorn area, located between the Moosomin and Virden Elevators.
However, theCommissioner did not point to any cleasidence allowing the Tribunal to determine
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how such an amount could be material or not to the farmers, or whether this would change their
selling or competitive behaviour in the relevant masKet wheat ocanola

[541] The Tri bunal makes one other observation i
P&H pointed out that volatility in the grain industry is often in excess of 10 cents a bushel on any
given day. In her expert report, Ms. Sanderson calcultiiechverage of the withiday price

variations (Ms. Sanderson Report at parad@diFigure 30). The average withday variation is

CAD $4.32 per MT for canola and CAD $3.82 per MT for wheat. When expressed in dollars per
bushel, these values translatéoi approximately 10 cents a bushel for eactlnéat ancdcanola.

Should a farm be successful in timing its grain sale within any given day, theaforeachieve

a purchaserice that is 10 cents a bushel higher by selling grain at the right hows déth This

evidence was not contradicted.

[542] In light of this evidence, saills. Sandersagra 2 ceng variation that is significantly lower

than the typical withirday daily fluctuations in the purchase price of wheat or canola cannot be a
material price variation in the grain industry. Furthermore, Ms. Sanderson stated that, during 2018
2019, the averageash purchase price paid at the Moosomin Elevator for canola was CAD $10.47
a bushel (or CAD $461.46 per MT), making 2 cents equal to 0.19% of the Cash Price of canola.
During the same period, the average cash purchase price paid at the Moosomin felewteat

was CAD $6.25 CAD a bushel (or CAD $229.73 per MT), making 2 cents equal to 0.32% of the
Cash Price of whed? cents would be equal to 1.12%).

[543] According to Ms. Sanderson, this evidence suggests that a material change in price cannot

be less thatO cents a bushel. The Tribunal agrees. The weighted average price increases predicted
by Dr. Millerds merger simulation model are or
for wheat (in relation to the average price at the Moosomin, ViedghFairlight Elevatorsyyhich

arebothwell below 10 cents per bushel.

[544] In sum, even looking at the absolute price effects measured by Dr. Miller, the Tribunal
does not find evidence supporting the iofxommiss
are material. They are rather of a small magnitude and immatmiaistent withthe fact that

P&H facesconsiderablecompetition from several rival Elevatoend Crushers to constrain

material price decreases after the Transaction

[545] The Tribunal pas es to note the foll owing. On this
Tribunal agrees with the Commissioner that |
evidence on this front, as he w-dogayogematiomsus!| y n
relation to these pricing issues However , even without taking i

evidence, there is no clear and convincing evidence of a material decrease in the price for wheat
or canola, in absolute or relative terms.

[546] The Tribunal concldes thathe evidence of absolute pricing variatialo®s not constitute
clear ancconvincinge vi dence supporting a conclusion that
prices ofwheator canola paid to farmelsy P&Har e or woul d | ilowexl vy be A m
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(i)  Differencein-differences analysis

[547] As part of her expert report, Ms. Sanderson did a differenddferences regression

analysis to verify whether, since the closing of the Transaction, P&H has effectively lowered the
Cash Pri ces \irdenhorpl@somin poshcgmstiorairtan economically significant

wayo ( Ms. Sander son Report at -ipdifieranced & @) . Ms
retrospective merger anal ysi s baAsqidtiompostedh at a
prices since the merger.

[548] Differencein-differences regressions can be informative to study the effect of events such
as mergers if the facts are consistent with the empirical framework. These analyses are called
differencein-differences because they aim ateimining whether the merger has created a
difference going above and beyond the other changes that would have occurred in any event, and
whether the relative difference will be the same throughetiew period.

[549] In this case, Ms. Sanderson used a diffeeén-differences regression analysis of posted

prices at the Moosomin and Virden Elevators to test if the Acquisition has effectively reduced
P&HG6s Cash Prices adatvblto thepooss prevading dt a Menchndae iP&H

Elevator (namelythe Dutton Elevator) that is unaffected by the Acquisition. Ms. Sanderson
considered that the Dutton Elevator was an appropriate comparator Elevator as it was unaffected
by the Acquisition and was outsi de subjecatmy acgq
the same network dynamics as the Moosomin Elevator, and it had posted prices. The graphs
provided in Ms. Sandersonb6s expert report sh
behaviour and common trends compared to the Virden and Moo&denattors, with no evidence

of materially lower purchase prices than the Virden and Moosomin Elevators.

[550] Ms. Sanderson calculated a differefcalifferences regression comparing net price
changes for the Moosomin and Virden Elevators using the-Asmgiisition months from

December 10, 2019 to June 30, 2020 and the same months for 2016 to 2019 wA\titufwiEoN

period. By using similar months every year, Ms. Sanderson removed added seasonal variations
that increase modeling noise, and she chose theobutt EI ev at or out side t|
competitive markets to control for impact of market conditions external to the impact of the
Transaction.

[551] Ms. Sandersonancluded to aninimal decline in the Cash Price of canola snd posted

Cash Price increase @f5% for wheat since the Acquisition (Ms. Sanderson Report at para 112
and Figure 33; Ms. Sanderson Slides at p 86). More specifically, for the Moosomin Elevator, her
differencein-differences analysis found that canola prices were 0.5% higher and tlztprbes

were 0.6% lower. For the Virden Elevator, she found that canolapréeze 0.6% lower and wheat

prices 1.5% higher. On that basis, she concluded that her regression analysis constituted further
evidence that, as far as price effects are condethe Virden Acquisition does not, and is not

likely to, lessen competition substantially.

[552] Dr . Mi |l |l er acknowl e dffprenteintdiffexencedvisthodo®gyvasl e r s o n «
Aabout as good as you can doo and yfas hgoed
(Consolidated Transcript, Confidential A, at p 1889). However, Dr. Miller considered that Ms.
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Sandersonds regression framework does not fit
P&HO6s pricing in the future.

[553] Three concerns were x pr essed by Dr . Mi |l |l er arb out M
di fferences analysi s. First, Dr . Mi Il |l erds mai

analysis while a merger review process is stillgomg. In other words, he questioned the
probativevalue of a retrospective merger analysis while the merger itself is still under review
before the Tribunal, and had serious reservations about it. Second, he questioned the use of posted
prices as opposed to realized transactions which could includésresakgotiations (bearing in

mind that, according to the evidenjfjof P&H6s prices for wheat an
These negotiations often impact the Basis, and not only the Cash Price. Third, he was concerned
about the reliability of the daia the period surrounding the Transaction, which is influenced by

an internationatrade war and theffects of theCOVID-19 pandemic Dr. Miller also submitted

that Ms. Sanderson does not have enough datanpargier to do a robust analysi®r does she

have a sufficient control set against which to reliably interpret her results, as she only had one
benchmark Elevator, the Dutton Elevator, in her control group.

[554] In her presentation at the hearing, Ms. Sanderson took into accognnterns raisedy

Dr. Miller (Ms. Sanderson Slides at p 87). She responded that she used the Dutton Elevator to
counter the impact of factors such asigternationatrade war or COVIB19. She is comparing

the changes at the Moosomin and Virden Elevators to the change®atttbn Elevator. All three
Elevators were impacted by these exogenous factors, and the assumption was that the broader
marketeffectswould be similar on the three Elevators.

[555] With respect to the quality of her price data, Ms. Sanderson emphasized tlegréssion

is a differencan-differences analysis, and that using the posted price data wosldtaklefor

picking up whether there is a difference due to the Acquisitproximatelyjfjof P&H6 s
transactions are at posted prices, and there wavidence that the situation about negotiated

prices is different at the Moosomin and Virden Elevators from what it is at other Elevators,
including the Dutton Elevator. More generally, Ms. Sandeegtwisedthat there is no indication

that the Dutton Eleator was an outlier or had delivered results different from other Elevators in

the P&H networ k. Ms. Sander s onsquaredwaridbde) whiche s ul t
is an indicator measuring how well the variables in the regression predicpinedéat variable,

is fairly high, thus showing a good fit for her model.

[556] The Tribunal notes that Dr. Milladentifieda f ew r easons as to why
methodology coulgrovide inadequate resultsut no evidence was providéa showthat this
occuredwi t h Ms. Sandersoné6és model in this case.

[557] However,the Tribunal agreewith some ofD r . M conderes abousM s . Sander son
differencein-differences regressiom that itdid not account for autocorrelation in the modeling,

which leads to overdiag the precision of her results. The Tribunal also notes thapdake
Acquisitiontime period for the data used by Ms. Sanderson, being less than a year, is fairly short

and that there were inventory issa¢ the Virden Elevator towards the end of 2019.

[558] One member of the Tribunal, Ms. Samrout, has additional methodological concerns with
Ms. Sandersonds anal ysi s. Ms . 0Ssa mreogueaeedithsi oonf  t
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Futures Price as a conkreariable that explains a portion of the variation in the observed Cash
Price. Although this variable provides the average change in the Cash Pricngrpost
Transaction as the Futures Price changes, while holding all other variables constantléais u
whether the model fully or partially explains the magnitude of the variation in the Cash Price since
the interaction between the timing of the transaction @nd pos{Transactioh and the Futures

Price was not tested. In other words, a variahteikl have been included to capture the difference

in the magnitude of how well the Cash Price is affected by the Futures Pricanprgost
Transaction.

[559] As part of her differencen-differences aalysis Ms. Sanderson also presented in her
testimony (Ms Sanderson Slides at ppi&5) the line trends tracking the difference in Cash Price

before and after the Acquisition in comparison withet Dut t on EI evshdwmg 6 s Ca
that there is little difference between the Moosomin and Virden pricing/ioeinan Cash Price in
comparison to Dutton. Ms. Samrout notes that Ms. Sanderson compared the Cash Price before and
after the Acquisition without anyisualllinkage to the fluctuation and trending of Futures Prices

and their corresponding posted Basiamave at the Cash Prices.

560 I n the end, the Tribunal I's satisfied that
Sandersonds conclusions and agrees that, on a
that P&H has not lowered its pinase prices for wheat and canola since the Acquisitiosum,

the Tribunal is of the view thatls . Sander s eimdifferenaks dnélysiss anore e

consistent with P&HO6s p,axthatiipmndessomesuppott fordhe Co mmi
non-material nature of the price effects resulting or likely to result from the Virden Acquisition
Howeverthe Tribunal findghe analysiso beof more limited assistance given the concerns raised

by the limitation of the data aral the fact that it isdoking at the behaviour of P&H while the

Virden Acquisitionwasunder review The Tribunal thugoncludes that it should be given little

weight inits price effects analysis

(iv)  Conclusion on price effects

[561] In light of the foregoing, the Tribunal is left witinpersuasive and insufficient evidence
regarding the allegesubstantiality of therice effects of the Virden Acquisition. The measured
price effects arele minimisfor the purchase of canol&or wheat, he Tribunal finds that the
Acquisition is having pis likely to have some very minor price effects on the purchase of wheat
but they are far from substantial. In sum, having regard to the evidence presented, the Tribunal
finds that the likely price variations due to the Virden Acquisition, whether mlwibgerms or in
relative terms, are immaterial and are likely to remain immaterial for both the purchase of wheat
and the purchase of canola.

[562] The Tribunal underlines that, even though farmers located ifictvedor of conceraare
arguably the most a#tted by the Virden Acquisition as a vast majority of them sell their wheat
and canoleaexclusivelyto the Virden, Moosominand Fairlight Elevators, the Commissioner
presented nguantitativeevidence regarding the predicted pratengesn that specific part of

the relevant geographic markdts wheat and canolal'here is thereforesufficient evidence
allowing the Tribunal todeterminethe relative or absolute magnitude of the potstl price
variations br the farmers located in tleerridor of concern.
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(c) Market concentration and market shares

[563] The Tri bunal now turns to the ef fmegda of t
market shares. As discussed above, Dr. Miller and Ms. Sanderson disagree as to the number of
participants in th relevant geographic markets; hence, they disagree on whether or not the merged
firm will have a market share that exce&l$ %, whi ch | safehabowinther ed a
Commi ssi oMEGs6s 2011

[564] Relying onTeleDirect at paragraph 226, the Commissioner submits that high market
shares are an indirect indicator that the Virden Acquisition allows P&H to exercise increased

mar ket power : i n this case, Dr . -Abguiditibnemarkes c al c
shaes are 59.6% for wheat and 53.9% for canola (Dr. Miller Report at Exhibit 10). These
calcul ations are for Dr. Mi | | er 6 siiiomp wticenchd r e

for GHS, which was defined by Dr. Miller as including solely the Virddaosomin and Fairlight
Elevators.

[565] According to Ms. Sanderson, using the geographic markets based on the Cash Prices with
a 5% SSNIP t hr e-Adywsltiah, marke&dHares wquld & much lower (Ms.
Sanderson Slides at ppi74). It would be 31.6%n the relevant geographic market for the
purchase of wheat, defined by Ms. Sanderson as including the Moosomin, Virden, Fairlight,
Oakner, Whitewood, Elva, Shoal Lake, and Carnduff Elevatsmmg the average price at the
Virden Elevator as the referempriceBased on Ms. Sandersonds figu
increase to 34.6% if the Carnduff Elevator is left out of the maPlastAcquisition market shares

would amount tmnly 16.1% in the relevant geographic market for the purchase of caefted

by Ms. Sanderson as including the Moosomin, Virden, Fairlight, Oakner, Whitewood, Brandon
(Richardson), Melville, SouriEast Shoal Lake, and Elva Elevators as well as the Crushers at
Harrowby (Bunge), Yorkton (LDC), Velva (ADM), and Yorkton (Rictigaon).

[566] Ms. Sanderson further opined that what matters for the competitive effects analysis is
P & H 6 s -mgrgers gshare of purchases, because this determines the competitive alternatives
available to farms if P&H were to seek to reduce its purchase poiceseat and canola pest
Acquisition. Ms. Sanderson testified that, paAsfjuisition, the Moosomin and Virden Elevators
account for only 15% of total canola purchases and only 26% of total wheat purchases from farms
within Dr. Mill erds Far mer Regi on.

[567] While subsection 92(2) of the Act expresslygudesthe Tribunal from making a finding

of substantial | essening of competition fAsol e
share, 0 it i's not disputed t ldadncemrationdevelsae of
relevant and often influenti al in the Tribuna

Commissioner that, in its market share and concentration calculations, it should not take into
account the purchases of all Elevattocated both inside and outside the relevant markets; the
market shares should instead be computed based on the purchases made by those phdicipants
are part of the relevant markets, as thraaeketsare defined by the Tribunal.

[568] In this case, basedn the evidence before it and considering the geographic market
definition discussed above, the Tribunal finds that the-poguisition market share of P&H
would be at most 16.1% in the relevant geographic market for the purchase of taiwla.a
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corservative measuy@s the relevant geographic market for canola identified by Ms. Sanderson
was based on SSNIP level well below 8%it was 3.08% and on the lower Virden Elevator

price for canola as a reference pri€his concentration level is signiiatly below the 35% safe
harbour threshold identified in the MEGs, and cannot be considered indicative of a lessening of
competition in the purchase of candkt alone a substantial ane

[569] Turning to wheat, the Tribunal concludes that the fasjuisition market share of P&H
would likely fall within a range corresponding to the potential relevant geographic markets
discussed abovéhese market shares would vary between 31.6% for a relevant geographic market
including all Elevators retained by Ms. Sandersoher analysigsndapproximately 34.6% the

market is limited to ta Moosomin, Virden, Fairlight, Oaknai/hitewood,Elva, andShoal Lake
Elevators(and excludes the Carnduff Elevatofhesemarket shardigures approaching35%
provide I n t he T nonore than weakvidenceconhanced market power in the
purchase of wheat.

(d)  Removal of a vigorous and effective competitor

[570] The Commissioner submits that the Virden Acquisition eliminates intense rivalry between

the two main supliers of GHS for wheat and canola in the corridor of concern. He asserts that the
Moosomin and Virden Elevators competed htmtlead on price and service, and were each

ot herds <cl osest competitors. The r e mofvlel of i
factors specifically contemplated by section 93, at paragfaph (

[571] The Tribunal agrees with the Commissioner on this point.

[572 Three sources of evidence support the Commi

documentary evidencand thefamer s 6 t esti moni es.

[573] One of the factors that can be relevant when considering the likely competitive effects of a
merger is the diversion ratios between the products of the merging parties. This is because such
ratios can provide information regarding thesgness of competition between those products. In
this case, the diversion ratios calculated by Dr. Miller demonstrate that the Virden and Moosomin
Elevators are close competitors. For wheat, the diversion ratios found by Dr. Miller were 23.8%
from the Mosomin Elevator to the Virden Elevator, and 36.3% to the Fairlight Elevator.
Conversely, for the Virden Elevator, the diversion ratios for wheat were 16.8% to the Moosomin
Elevator and 20.3% to the Fairlight Elevator. True, the highest diversion ratiogfcmof the

two Elevators were to the Fairlight Elevator. But the diversion ratios between the Moosomin and
Virden Elevators were second, reflecting the fact that the Moosomin and Virden Elevators are
relatively close competitors. As will be discussedbelthe Tribunal is mindful of the fact that
these diversion ratio8 being around 20% and far below 5@ are not objectively high, and

that there is significant diversion to rival Elevators other than Moosomin, Viatdrairlight.
However, this does maliminish the fact that, in light of these observed diversion ratios, the
Acquisition removes a vigorous and effective competitor.

[574] There is also ample documentary evidence of direct-teeadad competition between the
Moosomin and Virden Elevators.

113



[575] Findly, the farmer witnesses who testified on behalf of the Commisséndr. Lincoln,
Mr. Pethick, and Mr. Wagstafi all referred to the fact that they were using the two Elevators
and complained about the loss of one competitive option further ¥rihen Acquisition

[576] Based on all this evidence, the Tribunal finds that the Acquisition eliminates a vigorous
competitord the Virden Elevato® which was a close rival to the Moosomin Elevator. The
Tribunal is satisfied that, in the absence of the Acquisitio®,Virden and Moosomin Elevators
would have continued to vigorously compete in the relevant markets for the foreseeable future.
There is no evidence to indicate that the Virden Elevator would have ceased being a vigorous and
effective competitor, but fahe Acquisition.

(e)  Effective remaining competitors

[577] While the removal of a vigorous and effective competitor is a factor that the Tribunal may

have regard to, paragraph83( of t he Act al so directs the Tril
effectiveremmai ni ng competition remains or would r em:
P&H maintains that there are several remaining Elevators and Crushers which will continue to
discipline the Virden and Moosomin Elevators after the Acquisitiotharpurchasef both wheat

and canola, and that these rivals will be cape
market power after the Acquisition.

[578] The Tribunal agreeim partwith P&H. The fact that the Moosomin and Virden Elevators

went toeto-toe  several occasions does not mean that they did not also have totgddee

with other rival Elevators located farther awat the stage of the substantial lessening of
competition, the Tribunal consi derhese oldseetdo her r
the border of therelevant geographic market) provide competition and constrain the
supply/purchase locations that are within the geographic mafkét CTat para 305Hillsdown

at p 330).

[579] Dr. Miller and Ms. Sanderson agree that, for theppse of analyzing antiompetitive

effects and the substantial lessening of competition, the Tribunal needs to consider competitors
located both inside and outside the defined relegangraphianarkes in order to assess their
constrainingimpact on theprice and nosprice dimensions of competition other words, he
competitive constraints on a merged firm can come from rivals within and outside the relevant
geographic markst (Consolidated Transcript, Public, at p 183Indeed, the number of
competitors considered by Dr. Miller for his substantial lessening of competition analysis were not
limited to those Elevators he had included infaisrowgeographic market definitigthey instead
extended to 15 Elevators for wheatd, for canola, to thesamel5 Elevators as well as five
Crushers. In sum, Dr. Millerds merger simulati
from outside the defined geographic markets.

[580] In her testimony before the Tribundlis. Sandersontated thathowever the geographic

market is defined, what matters for aoto mpet i t i ve e f fneemershare sf P &HO
purchases because this determines the competitive alternatives available to farms if P&H were to
seek to reduce its purchase psigostAcquisition. Dr. Miller and Ms. Sanderson did not dispute
P&HG6s share of pur c h as ésquisitignsthe Vi®asamincandeVikdera b o v e
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Elevators account onlfor 15% of canola purchases and 26% of wheat purchases from farms
withinDr.Mill er 6 s Far mer Regi on.

[581] P & H évidence indicates thdtcompetes witmumerous Elevators and Crushers in the
purchase of wheat and canol a i n Ditscompttitbrd er 0 s
for wheat include the following Elevators and graiimpanies: Viterra at Fairlight, Brandon,
Souris East, Grenfell, Waldron, Binscarth, and Carnduff; Paterson at Binscarth and Carnduff;
Richardson at Shoal Lake, Kemnay, Langenburg, Melville, Minnedosa, Estevan, and Whitewood;
Ceres at Northgate; Cargill atakner, Nesbitt, and Elva; and G3 at Bloom and Melville
(Heimbecker Statement at paras 119,i124).P&H adds that itsmmpetitors for canola include

the following Elevators and Crushers, and grain companies: Viterra at Fairlight, Brandon, Souris
East, Grafell, Waldron, Binscarth, and Carnduff; Paterson at Binscarth and Carnduff; Richardson
at Shoal Lake, Kemnay, Langenburg, Yorkton, Melville, Minnedosa, Estevan, and Whitewood;
Ceres at Northgate; Cargill at Oakner, Nesbitt ,and Elva; G3 at Bloom andI®&ddC at
Yorkton; ADM at Velva; and Bunge at Harrowby and Altona (Heimbecker Statement at paras
1201 125).

[582] According to Ms. Sandersorhdre are many other Elevators and Crushers buying canola

and wheat from farms in DrteiMi |l heM&@s Bammer s
report, 11 rival Elevators and Crushers are buying more canoladesthe Moosomin Elevator

(Ms. Sanderson Report at Figure 24; Ms. Sanderson Slides aip®B87¥ . And Vi terr aod:
El evator and Bun gasomrchase moreocarolg thad the \dirtlea Elevator. For

wheat, while the Virden, Moosomiand Fairlight Elevators are the largest purchasers of wheat,

six rival Elevators each have at lea%i% share of total wheat purchases (Ms. Sanderson Report

at Figure 25; Ms. Sanderson Slides at pp80.

[583] P&H further submits thatnternal business documents frdroth its records andDCo s
recordsfurther show that each of the Moosonand Virden Elevat@acompete with and track

prices of many other Elevators beyoMoosomin, Virdenand Fairlight (Ms. Sanderson Report

at paras 8i82).In her evidence, Ms. Sanderson referred to numerous contemporaneous business
documents from P&H and LDC where they referred to competitor pricing, such as Viterra at
Canduff, or Riclardson at Whitewood.

[584] Ms . Sandersonds analysis of P&HOGs document
individual price negotiations amelatively infrequent echoingthe evidence demonstirag that
aboutflflof P&H6s transact i ahesanaysigofhaseinstances whee pr i c
price negotiationgactuallyoccurred, Ms. Sanderson found that 72 of the 213 reports referring to
negotiations at the Virden Elevator identified farms using rival Elevator prices in a negotiation:
only six of those 72 mentioned the Moghtomin
Elevator. Other rivafjrain companieglentified in the reportgicluded G3 (13 times), Cargill (11

times), and Richardsoreight times). Conversely, 17 reports referring to negotiations at the
Moosomin Elevator identified farms using rival Elevatoicgs in a negotiationfive of those

mentioned Virden, and the Fairlight Elevator appeared 12 times (Ms. Sanderson Report at paras
116/ 117, Figures 35835b; Ms. Sanderson Slides at p 88). This evidesags P&H eflects the

presence of other remainingegE at or s and Crushers constraining
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[585] Turning to the diversion ratios found by Dr. Milldis. Sandersoadviseghat, for wheat,

they show that 40% of the sales diverted from the Moosomin Elevator would go to rival Elevators
other tha Virden or FairlightFor the Virden Elevator, 63% of the diverted sales of wheat from
the Virden Elevator would go to Elevators other than Moosomin or Fairlight. In the case of canola,
these percentages are higher: 65% of the sales diverted from therModdevator would go to

rival Elevatorsand Crushersther thanthe Virden or FairlightElevators and 77% of the sales
diverted from the Virden Elevator would be absorbed by ElevatwisCrushersther tharthe
Moosomin or FairlighElevatorgDr. Mill er Report at Exhibit 11; Ms. Sanderson Report at Figure
50). The Tribunal agrees with Ms. Sanderson that these diversion ratios to rival Elevators other
than Moosomin, Virdenor Fairlight arenot insignificant, with severalother Elevators and
Crushers hang diversion ratiogor canola that arsimilar or higher than those calculatestween

the Moosomin and Virden Elevatofl§ls. Sanderson Report at Figure 4#9r wheat diversion

ratios from one of the Moosomior Virden Elevators exceed 10% to tRaidight (Viterra),
Whitewood(Richardson) Souris EastViterra), and OaknefCargill) Elevators (Ms. Sanderson
Report at Figure 48).

[586] Distance (and hence trucking costs) between individual farms and Elevators was included
in Dr. Mi | | e r 0,whidh founththat theoMiraer ananModserhin Elevators would
lose a significant portion of their wheat or canola sales to rival Elevators other than Moosomin,
Virden, and Fairlight.

[587] According to Ms. Sanderson, the relatively small price variations predigteddr . Mi | | er
merger simulation model reflect the relatively low diversion ratios between the Moosomin and
Virden Elevatorscompared to the diversion ratios to rival Elevators and Crushers (Ms. Sanderson
Slides at p 5)P&H submits thathe diversion rabs support a finding that P&H also faces
competition from several rival Elevators and Crushers.

[588] The evidence from the farmer witnesses adsiggeststhat farmers have numerous
alternatives to which they sell their grain, and to which tleeydsell more shouldP&H attempt

to reduce its purchase prices for wheat or canola (Ms. Sanderson Report atifEBasAts farm

located within the draw areas of the Moosomin and Virden Elevators has at least six other Elevators
or Crushersvailable to it, should ot want to sell its grain to P&Hif the price offered priceat

those other locations wastractive According to P&H, the evidence establishes that all farmers
in the Commi ssionerdés relevaastogeodsapbrci thar |
within that geographic market, including each of the farmer witnesses, consistently sell to
numerous Elevators and Crushers beyond the Virden, MoosaminFairlight Elevatord?&H

also argued thahe evidence also establisitbat thédarmerscould easily switch to other Elevators

and Crushers without negative financial impact on them in the event that P&H were to attempt to
pay them less for their wheat or canola (P&H Rbedt pp 2627, 5354, 61 67, 77, 551, 553

556, 558)

[589] The three farmer witnesses called by the CommissiomerNir. Lincoln, Mr. Wagstaff,

and Mr. Pethick) have sold their grain to Elevators located farther away when offered an acceptable
price from more distant Elevators. Farmer witnesses further nogedim their testimony that while
transportation costare importanto farmers in deciding between competing Elevators and/or
Crushers, they do n@rreclude sales of grain tmmpetng alternatives available to farmeas a

greater distancé his is so beause rival Elevators and Crushers offer posted Cash Prices that are
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high enough to cover farmersé hauling costs
Elevators and Crusher&xhibit PR-14, Witness Statement of Mr. Edward Paali,para 25;

Exhibit P-R-077, Witness Statement of Mr. Kristjatebert at para 26Exhibit P-R-095, Witness

Statement of Mr. Timothy Duncaat para 21).

[590] In light of the foregoing, the Tribunagrees that there are sorefective remaining
competitors able to constralm& H6 s att empt to i ncr bwledident s mar
Acquisition. The more difficult question is to identify how mahgre isand who they are. The
Tribunalis not persuaded thall rival Elevators and Crushessgled out by P&Hemain, andre

likely to remain, effective competitors pe&tquisition.All competitors are not equal, even if they
purchase some grain from the farms | ocated in

(91 I n the Tribunal dés vVvi ew, t he ef f ecthoseve r el
Elevators and Crushers forming part of the relevant geographic mackefsted by the Tribunal

For wheat, theseompetitors arethe following Elevators(and grain companies)-airlight
(Viterra), Oakner (Cargill), Whitewood (Richardson), Elva r@d, and Shoal Lake
(Richardson). For canoldhis effective remaining competition includes several Elevadors
namely, Fairlight (Viterra), Oakner (Cargill), Whitewood (Richardson), Brandon (Richardson),
Melville (G3), Souris East (Viterra), Shoal Lake (Richardson), and Elva (Cadgiljs well as

four Crushersd namely, Harrowby (Bunge), Yorkton (LDC), Velva (ADM), and Yorkton
(Richardson). The Tribunal observes that these competing Elevators and Crushers am&tedl ope
by major grain companiefdt purchase wheat and canola in competition with Ri&dughout
Western CanadancludingViterra and Richardsgrhe two largestThey also include most of the
Elevators and Crushehswvingthehigher diversion ratiodisaussed aboves well as afthe rivals
which buy more canola than the Virden or Moosomin Elevators and four the sik Elevators
having at least a 5% share of total purchasegheat

[592] One notable exception is the Viterra Elevator in Souris East, whiciot part of the
relevant geographimarket for wheatlespite its high diversion ratio from the Virden Elevator
(i.e,, 12.9%) and its 5.3% share of total wheat purchasesTribunal is of the view that, in light

of this evidence, this rival Elevatoam be considered as an effective remaining competitor in
wheat even though it is not part of the relevant geographic market.

[593] With respect to other competing Elevators and Crushers located outside the relevant
geographic markets identified these Reasonghe Trbunal accepts that, from time to time, they

are purchasing grain from farms | ocated in Dr
does not find that, on a balance of probabil:i
competitors hle to constrain P&H posgicquisition.

[594] In sum, he Tribunal agrees with P&H thetere is and will beeverakemainingeffective
competiors in the relevant markets fahe purchase oWwheat and canolaOn a balance of
probabilitiesthere are competiteremaininghat are able to disciplife&H6 s at t empt s t o
market power.
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) Fairlight Elevator

[595] The Commissioner claims that, while the Fairlight Elevator will remain as an effective
competitor, it is not sufficient to constrain the exercise of mareer by P&HpostAcquisition.

[596] According to the Commissioner, the simple
guantitative evidence. There is also qualitative evidence to support this quantitative evidence: the
Virden and Moosomin Elevators ab®th on the Tran€anala Hghway, while the Fairlight
Elevator is located approximately 35 kilometansgmydowna secondary road. This secondary road

is subject to weight restrictions in the spring. Mr. Wagstaff testified that, contrary to the Trans
Canadadighway where one can drive at an average speed, going up highway 41 or down road no.
8 to get to the Fairlight Elevatas more difficult, as the road conditions are worse, and it takes
longer to haul the grain.

[597] The Tribunal accepts that, in and of itself, the presence of the Fairlight Elevator may not
be enough to constrain the exercise of increased market power by P&Acoossition.
However, the Tribunal nonetheless observes that the Fairlight Elevatonvasy important
competitive constraint that will remain after the mergjeen its market shares and the evidence

of diversion ratiosIn the geographic market for wheat, the Fairlight Elevator would have the
highest market share after the Moosoirden canbination. In the geographic market for
canola, it would have the second highestrket shareafter the Crusher in Harrowby and
MoosominVirden. Moreover,h e Fai rl i ght EIl evatorés diversi
respectively higher than the Moaosm Elevator (16.8%) and Virden Elevator (23.8%) for
diversion of wheat from the Virden Elevator and the Moosomin Elevator. It is also true for canola:

the Fairlight Elevatorodods diversion r athoseos ( at

of the MoosominElevator(5.3%) andhe Virden Elevator(13.1%) for diversion of wheat from
the Virden Elevator and the Moosomin Elevator.

[598] For those reasons, the Tribunal is of the view thatRairlight Elevator is aignificant
competitor thaton the eviders, cannot be qualified as being less effectinan other remaining
Elevators and Crushers.

(g0 Moosomin expansion

[599] The Commi ssi oner contends that P&HG6s deci
rail capacity is another reflection of the andimpetitive &ects caused by the Virden Acquisition.

Prior to the Acquisition, P&H had planned to expand railcar access at the Moosomin Elevator,
allowing it to load up 112 railcars at once, instead of its current limit of 56. This expansion would
have allowed the M@omin Elevator to access lower bulk rates on its freight, and to be more
competitive.

[600] Considering the evidence provided by Mr. Heimbecker on the reasons for the delayed
expansion at the Moosomin Elevator, the Tri

assertion that #hdelayin expansion is or could likely be the result of the Virden Acquisition.
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[601] The evidence before the Tribunal shows thatuly 2019 P&H madethe decision not to
expand rail capacity at the Moosomin Elevadserinitially plannedefore LDC solicited P&H to

buy its 10 Elevators, including the Virden Elevator. Mr. Heimbebtlkethertestified thatater in

2019, P&H decided to postpone all capiexpenditures, including the Moosomin Elevator
expansion, for a period of one yeas a matter of prudent financial managemenlight of the

fact that P&H would be spending more tHi |} Il to purchase the LDC Elevators
(Heimbecker Statement at npal38, Exhibit 34). Mr. Heimbecker further confirmed in his
testimony that, subject to the outcome of this Application (as a result of which P&H could
potentially be ordered to divest the Moosomin Elevator), the P&H Board is expected to approve
the 112ca spot expansion at the Moosomin Elevator.

[602] The Tri bunal accepts Mr. Hei mbecker s evi
contradicted. The Tribunal does not dispute t|
expanded, the Moosomin Elevatoowd have been a more vigorous competitor. But the evidence

before the Tribunal does not allawto conclude that the delayed Moosomin expansion can be
attributed to the Virden Acquisition.

[603] This is therefore not a facmofra sabatgnpab r t i n g
lessening of competition caused by the Virden Acquisition.

(h)  Barriers to entry andxpansion

[604] In assessing whether competition is or is likely to be substantially lessened by a merger, an
important factor to consider is whether entry orangon into the relevant market likely is or

likely would be substantially faster, more frequent mor e si gni fi calREB Abut
CT at para 505). This factor is specifically mentioned at paragraph &Bthe Act. As previously

notedbyte Tri bunal, #A[t]he conditions of entry in
the Tribunal 6s assessment of whet her a mer g¢
s ub st aidrvitaadTdt pacda 216).

[605] In assessing whether new entry inbo expansion within, a relevant market can be relied
upon to conclude that a substantial lessening of competition is likely to occur, the Tribunal will
consider whether such entry or expansion will be timely, likely, and sufficientita CTat para

217). For a new entry to be timely, the assessment is not limited to the actual construction time.
The period starts when firmisegin considering sites and go through the regulatory approval
process.

[606] According to the Commissioner, entry or expansion by cditope into the relevant
markets is unlikely to occur in a timely and sufficient way because barriers to entry and expansion
are high in the grain industry. They include capital costs of CARSMillion to construct an
Elevator, & well ashaving to fird a location where there is sufficient demand and a suitable site
permitting adequate rail and road access. A potential entrant would further take more than two
years to build an Elevator, says the Commissioner.

[607] P&H responds that, in terms of entry, thisrevidence that at least 20 new high throughput
Elevators have been built in Western Canada since 2015, including 10 Elevators by G3, two
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Elevators by P&H, one by Ceres, and four by GrainsConnect. P&H adds that G3 also has three
additional Elevators cuently under construction.

[608] For the reasons detailed below, the Tribunal finds that the Commissioner has provided
credible and persuasive evidence confirming that barriers to entry and expansion are high. This
evidence came from G3 and from P&H itself.

[609] MrrMal koske of G3 testified that, based on |
total costs to build a new Elevator are approxim G

(Exhibits RA-047 and CBA-048, Witness Statement of Mr. Brett Malkoskepara 8). He also

stated that it typically takes betweljj il months from deciding to construct an Elevator to
commencing operations.

[610] The evidence of G3 was corroborated by P&H

[611] When building a new Elevator in Dugald, Manitoba, P&H considered sitésna 2018
and, going through the permit processgulatory approvalJsand construction, it expected the
Elevator to be completed il approximately| |l months after its initial
considerationP&H further estimated the cost of building a new Elev#o be in the range of

I - I

[612] The Tri bunal notes P&HO6s evidence on its e
to construct greenfield Elevators could build a new Elevator in the Virden/Moosomin area in
approximately 18 monthHowever the Tribunal is not convinced by the general statement of Mr.
Heimbecker on this point, in light of the other specific evidence on the record, referring to actual
experiences by both G3 and P&H itself in building new Elevateesa much longetimeframe

[613] As a result, the Tribunal is satisfied that there is clear and convincing evidence to support
the conclusion that entry or expansion is not likely to occur on a sufficient scale or scope within
the next two years and that new entrants are not sufficigrav® a material impact on the price

and nonrprice dimensions of competition in the purchase of wheat and cafelang regard to

the foregoing evidence, the Tribunal finds that there are significant barriers to entry into the
purchase of wheat and candintry and expansion within the relevant markets is not likely to be
sufficient to ensure that the Virden Acquisition does not and will not likely lessen competition
substantiallyand to prevent P&H from imposing and sustaining decreased prices foratape

of wheat and canola.

(1) Excess capacity

[614] At the Elevator level, the general issue of entry and expansion entails considering the
potential of adding capacity through new entry, the possibility of expanding existing capacity, and
the existence of excesapacity that already lies dormant in the industry.

[615] In his submissions, the Commissioner addresses the first two elenemdmely, entry
and expansiod but not the last one, excess capacity.
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[616] P&H claims that the presence of significant excess capacignd will remain a
constraining factor on P&H after the Virden Acquisition. In paragraphs 141 to 147 and 152 of his
witness statement, Mr. Heimbecker discussed the maximum observed throughput and actual
throughput at P&H and other Elevators in the gradustry. Using publicly available CGC data
(Heimbecker Statement at Exhibit 35), Mr. Heimbecker prepared a table setting out the average
amount of grain purchased and shipped-yaannual |
period betweethe20142015 and 201-2019crop yearsThe table also provided information on

each of the Elevataobsnaximum annual throughput in that fiyear period and their average and

best turn rates (Heimbecker Statement at paras1443.

[617] Summing their individual maximurannual throughputs, Mr. Heimbecker testified that the
aggregate maximuiiicapacity) of competing Elevators.€., Elevators other than Moosomin and
Virden) is at least 4,562,400 MT. In comparison, the-figar average of total throughput of these
Elevatos was 3,570,700 MT (Heimbecker Statement at para 146). A comparison of these two
figuresled Mr. Heimbecker to concludbat these rival Elevators are capable of handling at least
991,700 MT more than their average throughput oveiintbeyear periodin his witness statement,

Mr. Heimbecker also addressed the rail shipping capacity, at paragraphs 148 to 151, and concluded
that the unused car spot capacity added up to 4,765,200 MT.

[618] In a preliminary motion objecting to some paragraphs of the Heimbeckentstat, the
Commissioner submitted that Mr. Heimbecker cannot opine as to whaElevaltors can do and

took exception with Mr. Hee vmbteaxcrke ridso it A t eanzeinl
purchases of wheat and canola from farms intheevind Moosomi n aread or HfAad
purchasing capacity, 0 made at paragraphs 141

[619] In a decision issued in December 2020, the Tribunal agreed with P&H that those
paragraphs on average throughput and capacityrganel y described Mr .
observations and perceptions from data published by the CGC showing the volume of grain that
P&H and rivalElevators purchased and shipped (i.e., their effective and maximum throughput) in
the fiveyear period betweetme 20142015 and 201-2019crop yeargParrish & Heimbeckeat

paras 2530). The Tribunal was satisfied that the statements on the actual measures of capacity
and throughput generally reflected Mr. Hei mbe
simple aithmetical calculations required to establish averages, tatads differences regarding
maximum throughput d&levators within a five year span. Given his long experience in the grain
industry, the Tribunal noted that Mr. Heimbecker was well positiom@ddist the Tribunal in this

regard. However, the Tribunal held that Mr. Heimbecker was not qualified to form conclusions as

to what the rival Elevators would do with their alleged excess capacity. Extrapolating from the
throughput data to what rival Edators could do in their businesses and to their future conduct in
terms of purchases of wheat and canola are inferences or conclusions that could be done by experts
or argued by counsel, and which will ultimately be for the Tribunal to determine. Thendkib
therefore struck certain passages of the Heimbecker Statement as inadmissible lay opinion
evidence.

[620] Mr . Hei mbecker déds evidence on throughput a
contradicted. The Tribunghowever observes that no evidence hasrbpevided regarding what
other Elevators not owned by P&H could or would do with their excess throughput capacity or
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railcar capacityand how it could or would translate in terms of their purchases of wheat and
canola.

[621] In their testimonies, Mr. McQueen from Viterra and Mr. Wildeman from Ceres confirmed
the nature of the data and i nformation report e
was used by Mr. Heimbecker for his calculations.

[622] The Commissioner did m@dduce (or obtain) any evidence as to excess capacity nor did
he challenge the evidence put forward by P&H in this regard.

[623] The Tribunal is not satisfied that the arithmetic calculation presented by Mr. Heimbecker

can qualify as a true measurementofexese capaci ty. Mr . Hei mbecker 6
reference to grain volumes produaidingeach crop year corsponding to the grain purchased

and shipped for that yeas well as tdhe grain companiégability to ship and sell those volumes.

Nor do they provide a clear understanding of the supply chain capacity and fluidity impacting
Elevator® throughput with respect to ships availabilignd the capacities @xportterminak,

Elevators ports, and rail networks.

[624] In previous decisions, the Tribal has considered excess capacity in its substantial
lessening of competition analysis and when considering market power at the market definition
stage (see, for exampldillsdown, at pp 318321). InHillsdown, the Tribunal noted that if rival
firmsinamar k et have excess ¢ ap ac-dicdampetitivetphice yise iyc an r
flooding the mar keHillsdawnat po®&8) prAseal egslbt (
ask when assessing market power, in some circumstances, is whetheethh@ ondent s 6 [ m
partieso] current competitors have capacity .
mer ged f i r mélilsdownaspt3t8ner s 0 (

[625] The Tribunal inHillsdown considered evidence about the excess capacity of several
specificr i val s and the merged firmdés own excess C:
that in the industry, it was fairly easy for renderers to increase their capacity or, in the case of
multi-plant firms, to shift renderable material among different glembpen up capacity at a given

plant when it was needed. The Tribunal also found that there appeared to be significant excess
capacity in the industry generallgnd that the merged firm was not capaciyistrained. The

excess capacity of firms both ide and outside the relevant market would provide a degree of
competitive pressure on the merged firm and restrain to a considerable degree its ability to raise
prices Hillsdownat p 321).

[626] In the present case, the Tribunal accepts that, at an indusgtyttey Elevators are likely

able to move more grain as s ugtgtesspoe dbybayto Mr . H
ports. However, the Tribunal cannot place much weight on this general finding in its substantial
lessening of competition assessimé\n assessment of excess capacity in the grain industrigl

have had to consider many additional factors and evidence that is not before the Tribunal. For

i nstance, in the Tribunal és view, theecdicis in:
rival Elevators close to the Moosomin and Virden Elevadorsamely, how the owners of those

rival Elevators could adjust their local grain inventories and rail capacities at different points in

the crop year to respond to lower grain purchase prdtered to farmers at those two P&H
Elevators. In the absence of additional factual evidesmge from rival Elevator owners) or expert
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evidence about the industry that assessed capacity issues in more detail, the Tribunal can reach no
firm conclusionon the impact of any excetisoughputcapacity on the intensity of rivalry after
the Transaction, or on the ability of P&H to decrease prices for wheat and canola.

0) Other factors

[627] Paragraph 98{ of the Act also allows the Tribunal to take any other @hevactor in
consideration in its assessment of the substantial lessening of competition. The Tsibwaak

that, following the most recent amendments to the Act entered into force after the hearing of this
Application, the Act specifically recognizeat paragraph 98(3), that the Tribunal may have
regard to any ef f ect -pockcompetitiensingclading quality,thpiceioc e an
consumer privacy.o

[628] In this case, the neprice effects alleged by the Commissioner are very limited. More
specifically, there is no issue of change and innovation being affected by the Virden Acquisition

(see paragraph 93\.

[629] In his final submissions, the Commissioner argued that the evidence also supports the
existence of noiprice competition. He referred tevidence from Mr. Pethick stating that the

ability of an Elevator to accept grain during harvest is important to him (Pethick Statement at para
13). He also mentioned that the ability of an Elevator to quickly and efficiently receive grain, and

its capaty to do so, is an aspect of npnice competition that the Tribunal should consider. The
Commissionehoweveradded that, while these aspects of competition are not necessarily reflected

in the Elevatorodés post ed pmthepree pait th the/farmensiby i ma t
the Elevatoro (Commi ssionerdéds Closing Submiss

[630] The nonprice effects alleged by the Commissioner thus appear to be reflected in the
transaction data and in the Cash Prig#snately charged to the farmgrby P&H and other
Elevators for their wheat and cancldeyarepart ofthe price effects on which the Commissioner
has focused in his submissions and in the evidence he presented.

[631] The Tribunal therefore determines that theseno clear and convincingvidence of
separate noprice factors demonstrating, in and of themselves, a lessening of competition, let
alone a substantial one.

(k)  Magnitude, durationand scope of the antompetitive effects

[632] Having regard to all of the foregoing, the Tribunal conctudet h at , Abut foro
Acquisition, there are and will likely be some fairly limited adverse effects on competition in the
purchase of wheat in the relevant markeisl virtually no proven effects in the purchase of canola

More specifically, therés not, and would likely not be, any new entry or expansion; there is, or

likely would be, some&ery minorprice decreases the amount paid to farmers for theiheat

the Acquisition removes a cl ose compdevatot or t o
provided vigorous and effective competition; and there is also evidensenod preexisting

market power held by P&H. However, those ammpetitive effects are far less than what the
Commissioner alleged.
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[633] The Tribunal finds that the price effectvhether they are measured in relative or absolute
terms, are minimal and immaterial in the circumstant@sboth wheat and canol&loreover,

there will be several remaining effective rival Elevators and Crushers to compete with the Virden
and MoosomirElevators, and this situation is unlikely to change for the foreseeable future. In
addition, the posinerger market shares of P&H wouldd far belowthe safe harbour threshdtu

the 2011 MEGdor purchases of canola; for wheat, tharket shareare mordikely than not to
beslightly lowerthanthe 35% safe harboukinally, the postponement of the Moosomin expansion
cannot be attributed to the Virden Acquisition, and there appears to bevanng capacity at

rival Elevators though the evidence does allowthe Tribunalto assess its constraining impact

on P&H.

[634] The Tribunal must now determine whether the limited-emtnpetitive effects attributable

to the Virden Acquisition and identified above, taken together, rise to the level of substantiality
required by section 92. Further to its assessment of all the evidence before it, and notably the
immaterial price effects resulting from the Virden Acquisition, the Tribunal finds that this is not
the caseln particular, the Tribungduts significant weightnthe evidenceshowing arabsence of

any material price effects resulting from the Virden Acquisition, in the purchase of both wheat and
canola and thecontinuingpresence of several effective remaining competitors in the nsahket

brief, the aggregatimpact of the limited antompetitive effects that have been demonstrated to
result from the Virden Acquisition does not constitute an actual or likely substantial lessening of
competition in the relevant markets.

[635] Stated differently,ie Tribunal is nopersuaded that the evidence regarding the absence of
likelihood of additional entry and expansion, the minimal predicted price variaindghe loss

of the Virden Elevator as a competitor are sufficient, cumulatively, to enable the Commissioner to
discharge his burden undsection92, even in a context where P&H has somegxisting market

power. Without a link between, on the one hand, such evidence and, on the other hand, some
material impact on the price or npnice dimensions of competition inraaterial part of the

relevant marketslervita FCAat para 108), the Commi ssioner ds
In this regard, when measured agafastors such athe immaterial price variations, the effective
competitors remainin@ndthe postmerger market sharéglow the 35% safe harbour threshold

the Tribunal agrees with P&H that the Commi s
compelling evidence that there is, or would likely be, materially lower price ofprnoa
competitonn but f or o the Acquisition.

[636] Regarding scope, the Tribunal typically considers whether the merged entity would likely
have the ability to impose the agbmpetitive effects in a material part of the relevant market, or
in respect of a material volume séles. The evidence relied on by the Commissioner does not
establish thait does

[637] The Tribunallooked more specifically at the evidence regardergners located in the
corridor of concerpnarguably the most affected by the Virden Acquisition as a vasirityaof

them sell their wheat and canaaclusivelyto the Virden, Moosominand Fairlight Elevators.
However,as mentioned abovéhere was an absence of quantitatarel qualitativeevidence
regarding the predicted priolangesn that specific pardf the relevant geographic markets for

the purchase oivheat and canola. Similarly, the Commissioner has not presented compelling
evidence regarding the particular effects that the removal of the Virden Elevator as a vigorous and
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effective competitor woulchave in tle corridor of concernThere is therefore insufficient
guantitative and qualitative evidentzeallow the Tribunal tadetermine the degree to white
price and notprice effects resulting from the Virdércquisition would be different for tfarmers
located in the corridor of concern.

(4)  Conclusion on substantial lessening of competition

[638] In light of all of the foregoing, the Tribunal is not satisfied that the@npetitive effects

that could be attributable to the Virden Acquisition are, wdlially or in the aggregate,
Asubstantial o as required by section 92 of th
conclude that the Virden Acquisition has adversely affected or is adversely affecting price or non
price competition in the relemmarkets, to a degree that is material, or that it is likely to do so in
the future.True, the Virden Acquisition allows and is likely to allow P&H to increase its market
powerin the purchase of whediut the evidence does not support a finding thag balance of
probabilities, it allows P&H to bable toexercise materially greater market power tirathe
absence of the mergemhe Tribunal therefore concludes that the Commissioner has not
demonstrated, on a balance of probabilities and with @edrconvincing evidence, that the
reqguirements of section 92 are met andaid hat
by P&H for wheat and canolare orwould likely be materially lower in the relevant markets, or
that thereare orwould likely be materiallygreatemon-price competitionn those markets.

=]

D. If the Commissioner has established that the Virden Acquisition lessens, or is likely
to lessen, competition substantially, what is the remedy to be ordered

[639] Gi ven t he Tr i kthatrthe Vidden Acqaisitionl does nod lessen, and is not
likely to lessen, competition substantially in any relevant market, there is no remedy to be ordered.

E. Has P&H established, on a balance of probabilities, that the gains in efficiency will be
greater than, and will likely offset, the effecs of any lessening of competition pursuant
to section 96 of the Ac?

[640] I n i ght of the Tr i bureasening of tompetitionnand sinoen t h e
there will be noemedialorder under section 92 of the Act, the Tribunal does not need to determine

the issue of efficiencies claimed by P&H under section 96. However, considering the extensive
submissions made by tiparties on the issue of efficiencasdthe nature of the issues raisttk

Tribunal will address the matter.

(1)  Analytical framework

[641] The ®ction 96 efficiencies defence is an exception to the applicatiorectios 92. It
fprohibits the Tribunal from makg an order precluding a merger when it finds that the merger is
likely to bring about gains in efficiency that would be greater than and would offset the anti
competitive effects of the merggTervita SCCat para 17)
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(@  The statutory language

[642] In the currat case, P&H relies on both the general language of section 96 and the more
specific provisions o$ubsection 96(2p support its efficiency claim&ach will be discussed in
turn.

) Section 96

[643] Section 96 of the Act i s r aspnssubseaian®(l) n Sch
provides in relevant part that tAeibunalshall notmake an order undsection 2 if it finds that

the merger imrespect of which the application is made Rasoughtabout or is likely to bring

about gains in efficiency thatill be greater than, and will offset, the effects of pny lessening

of competition that will result or ifkely to result from the mergde ] andthat the gains in

efficiency would not likely be attainedtifie order were made S u b s e c furiherinstrueté ( 3 )

the Tribunalnot tofind that a merger or proposed merger has broaighat or is likely to bring

about gains in efficiencyiby reason only of a redistribution of income between twanore

personsd

[644] The analysis mandated by subsection 96(1}Hva@e components: 1) an assessment of the
anticompetitive effect®f any lessening or prevention of competition resulting or likely to result
from the merger; 2) an assessment of the gains in efficiency brought about or likely to be brought
about by the rarger, and that would not likely be attained if the contemplated remedial order is
made by the Tribunalkand 3) a tradeoff analysis (or balancing test) to determine whether the
assessed gains in efficiency will be greater than, and will offset, the edsgscompetitive
effects.The analyses of antiompetitive effects andfeciencies analyseare botHforwardlooking
estimations andretherefore associated with varying degrees of uncertainty.

[645] In Tervita SCCandTervita CT, the SCCand the Tribungbrovidedimportantguidance on
the threeelements oSection 96

i Anti-competitive effects

[646] For the purpose of the efficieies deferce and section 96, the ambmpetitive effects
include all effects of fAanyo | &eslikeltoresulyfromf ¢ o mj
the mergein respect of which the application is made

[647] Anti-competitive effectincludethe likelihood of pricencreaseduttheyare not confined
to such resource allocation effeceésthe exercise omarketpower can manifedtself in ways
other than an increase price. Under both sectisr®2 and 96 of the Act, the ardompetitive
effects encompasall relevant price and neprice effectshat are likely to arise from a merger
including the following: negative effects orallocative, productiveand dynamic efficiency;
redistributive effects; and effects on service, quaatyd product choicé2011 MEGs at paras
12.21112.22).
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[648] The mainanticompetitiveeffect considered under section 96 isENWYL associated with

a likely increase in priceThe DWL represents theos of allocative efficiencgndreflectsthe

reducton in total consumer and producer surplughim Canadaesulting from a merger. As the

SCC stated ifervita SCC  ttdiaésurfilus standard involves quantifying /L which will

result from a merged d&he amount by which total surplus is reduaetler certain market

conditions that reduce the quantity of a good that is suppkedey and Browmt pp 25657)0

(Tervita SCCat para 94)The DWLAir esul t s from t hemefragleld iemtd ¢
products following a posherger increase in jge, and the inefficient allocation of resources that
occurs when, as prices rise, ¢ OGamnaa(@oenmissiopeu r c h a s
of Competition) v Superior Propane 2003 FCA 53( $uperior Propane I\d )t para 13

Estimates of th elasticity of deman(.e., the degree to which demand for a product varies with

its price are necessary to calculate tD®V/L (Tervita CTat para 244)Put differently, aprice

increaseor decrease is not enougghdetermine the extent of tlVL, if there is no evidence on

theprice elasticity of demand érvita SCCat paas 132133; Tervita FCAat para 124).

[649] The focus of thiDWL approachis on the magnitude of the total surpli$ie degree to

which total surplus is allocated between producersam$umers is not considered. In other
words, the total surplus standard measures the total benefit flowing to the economy and is not
concernedvith whom the benefits flowo (Tervita SCCat para 95Superior Propane \at para

16).

[650] A lessening or preventioof competitionesulting from a merger catsolead to norprice
effects in the form of a reduction in service, quality, product choice, incentives to innmvate
other dimensions of competition that customers valMeile some ndicators of quality mabe
translatable into dollar terms by making use of available statistical or surveytteiesmay not

be expressible ithat way As such, it is not always possiblettanslate antcompetitive effects
relatedto nonprice factors into consumer or piacer welfare termss can benore easilydone
with price effects.

[651] Anti-competitive effectscovered by both sections 92 and 96 tirereforenot strictly

limited to reductions in price antb the quantifiedor quantifiable DWL They mayalso include
unquantifiable nonprice effectssuch asreduction in service, qualitandproductchoice loss of
productive efficiencyand loss of dynamic efficienc2Q11MEGs at paras 129212.317). If anon

price anticompetitive effect is not reasonably measuraiblmay be assesseding qualitative
evidence The SCC recognized it ihervita SCCwh e n i t nqualitagvd eleambndstof an
merger, including in some cases such things as better or worse service or lower or higher quality,
may not be measurable d&y are dependent on individual preferences in the ntefKetvita

SCCat para 100, citinuperior Propane at paras 453460).

[652] This qualitative assessment of acdimpetitive effectsnay only be resorted twhere such

ef fects ar e n oalitativg anicornpetitive affedtseincluding lgskening of service

or quality reduction, are only assessed on a subjective basis because this analysis involves a
weighing of considerations that cannot be quantified because they have no common unit of
measu e (t hat i s, t hepyp TdvitaeSCipare I2rHoweaves quantiidble e 0 )
effects whichthe Gmmissioner failed to quantify cannot be resurrected as quaditeffiects

(Tervita SCCat para 00). Anti-competitive effects should be quarddi wherever reasonably
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possible, and the weight given to unquantifiable qualitative effects must be reasdiesbiia (
FCAatpara 148).

[653] In some circumstances, the actimpetitive effects to be assessed under section 96 may
further include edistributiveeffects namelywealth trangersfrom buyers to sellenshich amount
to asocial lossThese areommonlyreferred o as a fAsociall py adverse w

[654] It may happen thahe Tribunal finds a substantial lessening of competition under section
92, but no anticompetitve effects under section 9@8s was the cada the Tervita matter a
situationcharacterizedb y Just i c e pamadoXicadtresuit(fervaasSCGat péira 166)
Depending on the evidence availaliles statutory schemender setions 92 and 96@oes not bar

a finding of likely substantidéssening opreventiorof competitionwhere there has been a failure

to quanify the DWL Butthe test underextion % does require that quantifiable antimpetitive
effects be quantified iorder to be consideradchder the efficiencies defenda TervitaSCC the

SCC determined thahe failure to quantifghe DWL barred consideration, undegcion 96, of

the quantifiable effects that supported a finding of likely substantial prevesiticompetition
undersection92.

i Cognizable efficiencies

[655] With respect to efficienciesgstion 96 provides thatio be recognized and be qualified as

A cogni efeiéntiesmust meet three different requirements. First, the gains in efficiency
must be brought, or be likely to be broudhty hefirterger or proposed merger in respéethich

the application is maadgsubsection 96(1))Secondthe gains in efficiency would ndikely be

attained if therdercontemplated by the Tribunal to remedy the substantial lessening or prevention

of competitionwere madeThird, the @ins in efficiencymust not resulfiby reason only of a
redistribution of income between two ormoreperss 06 ( subsection 96(3)) .

[656] As is the case for artiompetitive effects, cognizabddficienciesinclude both efficiencies

that can reasonapbe quantifiedas well asthose that cannot reas@ably be quantifiedand are
thereforequalitative. Since it mustb@l i kel yo that the <c¢cl aimed gai
because of the merger, there musetielenceof the claimed savings and of the implementation
process leading to the materialization of the claimed efficienSigsefior Propane &t paras 34i7

348). As stated in th2O11MEGs,fit he parti es must be able to va
theBureau to ascertain the nature, magnitude, likelihood and timeliness of the asserted gains, and

to credit (or not) the basis on which the claims are being @(@8¢ LMEGs at para 12.3).

[657] In Tervita CT the Tribunaladopted five screens to standardizertiethodology used to
eliminate effigencies that are natognizable under subsections 96(1) and 96(8)\ita CTat
paras 261264). Thosescreens may be summarized as follows:

1. Theclaimedgainsin efficiencymustinvolve a type of productive or dynanmefficiency

or be likely to result in an increase in allocative efficien@ervita SCCat para 102;
Tervita CTat para 26Q

128



2. Theclaimedgainsin efficiencymustlikely be brought about by the merdéervita SCC
atpara 113Tervita CTatpara 262

3. The claimed gairs in efficiency must not bebrought about by reason ol of a
redistribution of incomegpr amount to a simple wealth transfer between organizations in
CanadaThis screen servés discard sangs that result solely from a reduction in auttp
service, quality or product choice, reductions in taxasl savings from increased
bargaining leverag€Tervita CTat para 262

4. The claimedgairs in efficiencymust not beachieved outside Canada amadst instead
flow back to GnadiarshareholderdJnder ths fourth screensavings from operations in
Canada that would flow through to foreign shareholdeeseliminatedTervita CTat
para 262.

5. Theclaimedgairsin efficiencymust not(a) be attaiablethrough alternative means even
if the Tribunal were to make amder to eliminate the substantial prevention or lessening
of competition, or (b) be achiablethrough the merger even if themedial oder were
made Tervita CTat para 264)in sum,thegains in efficiency are evaluated in light of the
order contemplated by the Tribun&dgmmissioner of Competition v Superior Propane
Inc, 2002 Co mSupeiior Prdpand B0 r{ gara 149), and gains thabuld
have occurred irrespective of the merge¥ not cognizabléHillsdownat p 83)

[658] Implicit in thesdfive screens is thain orderto be cognizable under section 96, the claimed
gains inefficiency must accrue to the benefit of sociétythat is, to theCanadian economy
(Tervita SCCat para 102Tervita CTat para 262Superior Propane lllat para 196Superior
Propanel at paras 412413, 429430).

q Tradeoff analysisor balancing test

[659] Turning to the tradeff analysis, te SCCheld thathe requiremernit section 9@&ccording

to which the efficiency gainsnustb e fAgr eat er t h a n-gompetitide effectd f set 0
imports a weighingnd balancingf both quantitative and qualitative aspeaftshe mergerThe

term figreater thano suggest s atheeffioremdies w@dls ¢ o mp
the extent of the antiompetitive effectsT he t er m A o fnfose subjective anglybis e s a
related togualitativeconsideration® i.e.,thingsthat cannot be quantitatively compared because

they have no common measi(fervita SCCat paras 144145, SuperiorPropanell at para 9h

[660] In Tervita SCCthe SCCalsodirected the Tribunal to use an analysis that is as objective
as possible. As such, tB&€Cheld that in most cases, the qualitative effecsroérger will be of

A | e snpartanced In addition,theSCCs t a t e the statutary regiiirement that efficiencies
be greater thaandoffset the antcompetitive effects would in most cases require a showing that
the quantitative efficiencies exceed the quantitaivecompetitive effects as a necessary element
of the defenc&[emphasis in original{Tervita SCCat para 146)

[661] Tervita SCCadopted a twstep inquiry for the balancing test in subsection 96fi¥t,
the quantitative efficiencies of the merger at ésate compared against the quantitative anti
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competitive effectds o det er mi ne whet her the quantitatiywv
guantitative antcompetitive effectsif the quantitative anttompetitive effects outweigh the
guantitative efficiacies, this step will be dispositive most casesand thesection 9&lefence will

not apply.Secondthe qualitative efficienciearebalanced against the qualitative azdmpetitive

effects The Tribunal then makesfinal determination as to wheth&ettotal efficienciegoffsetd

the total anticompetitive effects of the merger at isgliervita SCCat para 147).

[662] The SCC furtherheld thatthe Tribunal should considérll available quantitative and
qualitative evidenae Tefvita SCCat para 100, citig Superior Propane at para 461Superior
Propane lllat para 33p For the Tribunal to give weighb qualitative elements iits analysis,

they must be supported by the evidence, and the reasoning for the reliance on the qualitative
aspets must belearly articulatedTervita SCCat para 147).

(i) Interpretation of subsection 96(2)

[663] In this matterP&H also made specific submissions on the interpretation of subsection
96(2) and relied heavily on this provision in its consideration of the efficiency gdliegedly
brought about by the Transactiorhis sibsection provides in part that @nsidering whether a
merger or proposed merger likely to bring about gains in efficiency describedsirbsection
96(1), the Tribunal shall consider whether sgainswill result in fi ) a significant increase in
the real value of exports

[664] P&H argued that the purpose and effect of the Transactoetavincrease export sales by

P&H and that increased throughput at étkeport t
Transaction. P&H further submitted that i ncr e
efficient utilization of an asset in the purest sesmiseand t hat the Transacti
leads to a significant increase in the real value obegmf grain under subsection 96(2).

[665] P&H maintained that there were three possible interpretations of subsection 96(2):

1 Theconsideration of efficiencies related to exports is subsumed under the subsection 96(1)
analysis, so that all of the tests appliedier subsection 96(1) would be applied to exports;

1 Theconsideration of exports under subsection 96(2) is a separate consideration that is not
confined to the efficiencies arising in the local or domestic markets. Any efficiencies
arising either domestitg or in an export market that lead to a significant increase in
exports must be separately considered. In this interpretation, the efficiency gains that lead
to significant increases in the real value of exports would not be subsumed in the subsection
96(1) analysis including the offset test and the counterfactugbbtst; and

1 Subsection 96(2) only deals with efficiency gains that lead to increases in the real value of
exports and exportper seshould be considered under the broader analysis sadgons
92 and 93 of the Act.

[666] P&H took the position that theecond and thirchterpretationsdescribedabove are the
correct ones to follow.
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[667] P&H submitted that the interpretation of subsection 96(2) must accord with Parliamentary
intent, as seen in commts made in 1986 by the Parliamentary Secretary to the Minister of
Agriculture, the Hoourable Pierre Blais, duringhe House of Commons debates on BiH9C

(which enacted th€ompetition Tribunal AGtRSC 1985, ¢ 19 2 Supp)( @TAO and the Act).

P&8Har gued that mergers should be assessed, in
competition between Canadian businesses at home in Canada, without putting them at a
disadvantage when carrying out business dealings in international narkesélddreferred to

the objectives in section 1.1 of the Act, including its references to the expansion of opportunities
for Canadian participation in world markets and the promotion of the efficiency of the Canadian
economy. In addition, P&H submitted (agaitingMr . Bl ai s) that ~Awhen a 1
improve efficiency, thereby increasing exports or substitutions to imports, the Tribunal will have

to authorize id P &H ar g u eftectedehfacts om dfficisncies that lead to increased
exports

[668] The Commissioner made no written submissions on subsection 96(2). The Commissioner
noted in oral argument that P&H made no reference to any reliance on that provision in its
Response filed on February 3,220 The Commissioner submitted that P&H had aeglithe

grain volume at the Virden Elevator which LDC would have exported. In other words, these grain
volumes were headed to the port at Vancouver for exgardless of the Transaction. Therefore,
P&H had not demonstrated any substantial increaigeimeal value of exports under paragraph
96(2)@. The Commissioner also submitted that P&H had not analyzed why keeping the Virden
Elevator in its possessiong,, if the Tribunal makes no order) would lead to a substantial increase
in the real value oéxports.

[669] This is the first time that the Triburiahs been directly askéadlinterpret or apply paragraph
96(2)(@) of the Act.

[670] Under modern principles of statutory interpretation, the worgsigraph 96(23) must

be read in their entire context andeir grammatical and ordinary sense, harmoniously with the
scheme and the object of tAet, and the intention of ParliamerRibneer Corp v Godfrey2019
SCC 42 at para 4Zanada Trustco Mortgage Co v Cana@®05 SCC 54 @anada Trustco )

at para 10Bell ExpressVat para 26Rizzo & Rizzo Shoes Ltd (RE)998] 1 SCR 27 at para 21,
VAA CT at para 257;The Commissioner of Competition v HarperCollins Publishers LLC and
HarperCollins Canada Limite2017Comp Trib10 at paras 101, 11&Rakuten Kobo Ing The
Commissioner of CompetitioaD16 Comp Trib 11 at para 108 Canada Trustcothe SCC also
held that ifthe words of a provision are precise and unequivocal, their ordinary meaning plays a
dominant role in the interpretive process. If the words sigwport more than one reasonable
meaning, the ordinary meaning of the words plays a lesseHwoleever, n all casegheTribunal
must seek to read the provisionstloé Actas a harmonious whol€anada Trustcat para 10;
93549186 Québec inc v Catlus Capital Corp2020 SCC 10 at para 60)

[671] When the legislation that would become the Act was introduced in December 1985, the
accompanyinguidemade the following observations:

The existing merger provision is considered to be unsuitable for the Canadian

economy, which is small and open. Canadian firms often have to compete with
larger foreign rivals both at home and abroad. In these circumstances, they should

131



not be prevented dm obtaining economies of scale which improve their
competitive position. An effective merger law for Canada must wegtt the
advantages of economic efficiency against the disadvantages of a lessening of
competition.

[ é]

The new merger law will also provide a defence in situations where the gains in
efficiency that would result from the merger would more than offset the costs due
to the lessening of competition. It is important for the performance of the economy
that signficant cost savings brought about by mergers, for example, through scale
economies or other efficiencies, be allowed. Moreaber Tribunal will be invited

to consider whether the gains in efficiency resulted in increased egportseased
import substution.

Minister of Consumer and Corporate Affai@pmpetition Law Amendments: A
Guide (1985) at pp 1617.

[672] In Tervita SCC JusticeRothstein speaking for a majority of the coudpservedthe
following at paras 87 and 167:

[87] A standalone statutore f f i ci enci es defence was cons
appropriate for Canada because a small domestic market often precludes more than

a few firms from operating at efficient levels of production and because Canadian

firms need to be able to exploit scale emmies to remain competitive
internationall yo (Campbel |HousgafCammbnson bel ow
Debates vol. VIII, 1st Sess., 33rd Parl., April 7, 1986, at p. 11962; Minister of

Consumer and Corporate AffailSpmpetition Law Amendments: AiiGe (1985), at

p. 4).In the context of the relatively small Canadian economy, to which international

trade is important, the efficiencies defence is Parliamentary recognition that, in some

cases, consolidation is more beneficial than compefitindd., at pp. 1517).

[ é]

[167] While the efficiencies defence applies in this case under the terms of s. 96

as written, this case does not appear to me to reflect the policy considerations that

Parliament likely had in mind in creating an exception to the gebharaon anti

competitive mergers. As discussed above at parasi4 §7] in the historical

examination of s. 98he evidence suggests that the efficiencies defence was created

in recognition of the size of Camadabés don
supporting operation at efficient levels of production and the realization of economies

of scale, particularly with reference to international competifiog ]

[Emphasis addep
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[673] In section 1.1 of the Act, Parliament set out the overall purpose of thel dtae :
and encourage competition in Canada Secti on 1. 1

co

nt

nt ai ns

maintaining and encouraging competition in Can&laérior Propane &t paras 407408, 410),
which are listed in the provision:

Purpose of Act

1.1  The purpose of this
Act is to maintain and
encourage competition in
Canada in order to promote
the efficiency and adaptabilit
of the Canadian economy, in
order to expand opportunities
for Canadian participation in
world markets while at the
sametime recognizing the
role of foreign competition in
Canada, in order to ensure tf
small and mediursized
enterprises have an equitable
opportunity to participate in
the Canadian economy and i
order to provide consumers
with competitive prices and
produd choices.

Objet

1.1 Laprésente loi a pour
objet de préserver et de
favoriser la concurrence au
Canada dans le but de stimu

| 6adaptabil it
| 6®conomi e ca
doam®Il i orer |

participation canadienne aux
marchés mondiaux toen
tenant simultanément comptt
du réle de la concurrence
étrangere au Canada,
déoassurer 7 |
moyenne entreprise une
chance honnéte de participel

| 6®conomi e ca
méme que dans le but
doassurer aux

des prix compétits et un
choix dans les produits.

0O ma
four

[674] The FCA has held that section 96 as a whole gives primacy to the statutory objective of
economic efficiency, because it provides that if efficiency gains exceed and offset the effects of
an anticompetitive merger, the nmger must be permitted to proceed even though it would

otherwise be prohibited by section &uperior Propane lat para 90).

[675] The commentary on the proper interpretation of the language in subsection 96(2) has not
been extensive, despite its presencéénAct since 1986.

[676] The

make it clear that section 96(2) does not operate to expand the class of efficiency

Competiti MBGsBuatradosha®dOtlhe

wor ds

gains that may be considered in the tratfeanalysis. Accordigly, this provision
is simply considered to draw attention to the fact that, in calculating the merged

entityos

t ot al ou

tput for the

purpose

brought about by the merger, the output that will likely displeggorts, and any
increased output that is sold abroad, must be taken into account.
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[677] The principal drafter of the 1991 MEGQ®w a judicial member of the Tribunagt out the

same point in a 1991 article, additngit,i [ a] ppar ent | y, tritieorethewats nev e
of the drafters of subsection 96(2) that this sectios drgy significant role n the tradeoff

a s s e s $Qraenptdan 99kt pp 967968).

[678] A book by the same author further explained:

If an increase in the real value of expd#és] cannotbe show to lead to one or

more of the types of ediap@)l, there is nothingthéti ci ency o
can be found in subsection 96(2) that will change this fact. In short, this provision

simply requires the Tribunal to assess whether any significant increase in the real

value of export$é ] that is attributable to the attainmeof efficiencies, will give

rise to further efficiency gains

Crampta 1990at p 548 Emphasis in origina)
[679] On this view, the increased exports arsoarce of efficiencieshat must be taken into

account under subsection 96(1) and Parliament enacked ®uct i on 96 (2) to f ul
f u n c tCramptoan1990at p 549).

[680] While this approach would not give efficiencies that meet the requiremesibséction

96(2) an independent role, thieampton1990text offered additional analysis. It noted thizre

is a reasonable argument that Parliament intended subsection 96(2) to provide more than a
guidance functionand thatexportrelated efficiencies merit, and were intended to receive,
additional gualitative weighting, that should be decisive only ffet tradeoff analysis under
subsection 96(1) foyiTehled st eaxnt ilnicsltuesdi vfeo urre spuolsts i
increase in the real value of exports mpgive rise to other important but unquaiatifie benefits

to the economy; )2ronote the adaptability of the Canadian econo®&)gxpand the opportunities

for Canadian participation in world markets; at)dave been considered to be of such particular
importance as to merit specific mention in the legislation. In a foottideautho referred to

remarks by the thebDirector of Investigation and ResearciDirectoro ,)who noted in a speech

that information provided by merging parties about efficiency gains that allow the firm to
significantly increase the real value of exportswoddbgi ven fdadditional wei ¢
merging parties under subsection 96(@)ampton1990at pp 549550).

[681] At least one commentary has taken a more robust view of subsection 96(2). While
recognizing the positions taken in the 1991 MEGs and byDihector, Dr. Neil Campbell

remar ked that i n enacting the provision, Par
category o fCampbditppil58hx6 e sai t(i ng a di scussion of
A.N. Campbell and J.W. Rowleyndustial Policy, Efficiencies and the Public Interéstthe

Prospects for International Merger RulegCenter for Trade Policy and Law,"8Annual

Conference on Trade, Investment and Competition, Ottawa, May)1993

[682] TheCompet i ti @004 BEGs &nd 2001Gs both advised merging parties to
provide the Bureau with information that nAest
output owing to greater expojgs not i ng in a footnote that Aion
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generally only possiblewih an associ at (et 20lEMEGea pae 12.18; 2004 | c e 0
MEGs at para 8.10).

[683] The text of subsection 96(2) is situated within section 96. The chapeau language of
subsection 96(2) provides that in considering whether a merger or proposed is\ékgty to

bring about gains in efficiency described in subsection (1), the Trilfusah aohdidér whether
Asucho gains dAwil] result i no a siagsigiifitantc ant i
substitution of domestic products fianported products

[684] With respect to the language in subsections 96(1) anth@)'ribunal notes that

M InTervita SCCJusticeRot hst ein observed that subsectic
t 00 s ub s glketviia 8CCat paBa(13p)

1 The analysis o&ny claimed efficiencies that meet the requirements of paragraphsa®6(2)(
andp) occurs during the Tribunal ds consi der a
about the gains in efficiency described in subsea®6(1);

T The wor d mansdtoaylof directorg not permissive. The Tribunal is required to
consider subsection 96(2) if the evidence suppitstrelevance in a proceeding;

1 The words fisuchg a i fesghasis addedin subsection 96(2)efer to the gains in
efficiency in subsction(1); and

1 Thewordsi wi | | result i nd0 suggest t hat the Tr
between the gains in efficiency in sebton (1) and the existence of the two factors in
paragraphs 96(jandp) . Par | i a me n twillarésdtio Neanphasisaddeédp u s e
which i mplies proof with greatex certainty

[685] Paragraph 96(2%) contemplates that the Tribunal consider the gains in efficiency in
subgction(1) thatwill result inasignificant increase in thi#eal valu® of exports which suggests

that evidence must be adduced as to the quantum, in dollars, of the increase. To engage the
provision, the increased nucstt smalslh,o wtnr it wi ale dir

[686] In light of the foregoing,ite Tribunal considers that the proper interpretation of subsection
96(2) should:

1 Adhere to the language of subsection 96(2), read in tandem with subsection 96(1);

1 Seek to implement the overall purpose and the objectives of the Act, as set out in section
1.1;

1 Be compatible with the approach to the tradfieanalysis established ifervita SCC

including the twestep quantitative and qualitative assessments describetldiice
Rothstein at pagraph147; and
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1 Be compatible with the five screens establishethbylribunal inTervita CTto implement
the tradeoff analysis in subsections 96(1) and (3).

[687] The Tribunal further observes that, by creating the efficiency exception enabling parties to
avoid the application of section 92 when the elements of sectiore3atsfied, Parliament has

in fact Awithdrawn efficiency consideration, ¢
enhancemenfrom eligbility in the determination of whether competition has been prevented or
subst ant i admphasislincoagmaiGrantgption 199Gt p 257). Gains in efficiency are

thus excluded from the assessment of-eompetitive effects under section 92.

[688] In view of the language in subsection 96(2) and the discussion in the various legal sources
above, theTribunal adopts the following framework for the interpretation and application of
subsection 96(2):

1. The Tribunal recognizes that a merger may make a firm more competitive in international
markets through proven efficiencies realized in Canegladfficiencies that accrue to the
Canadiareconomy).

2. Such proven efficiencies may be-oftdnaysigned an
as established ihervita SCCandTervita CT

3. Efficiencies that are claimed to result in a significant increase inetllevalue of exports
should be analyzedithin the established trad#f analysis under subsection 96(1).

4. The language of subsection 96(2) does not alter or expand the types of gains in efficiency
under subsection 96(1) that may be cdesed in the tradeff analysis.

5. If arespondentaises a claim that efficiencies will result in a significant increadesingal
value of exports, that respondertshthe same burden to prove such efficiencies as with
any other claimed efficiencies.

6. Specifically, if suchclaimed efficiencies are quantifiable, they must be quantifiedta
minimum, estimategas contemplated biervita SCC

7. If proven and quantified, such efficiencies will then be assessed along with other proven
guantitative efficiencies in the firstep of the tradeoff analysis.

8. If such efficiencies are proven but cannot be quantified or estimated, they may be
considered and given weight by the Tribunal at step afvthe tradeoff analysis as
gualitative efficiencies.

[689] Not resolved in this frameworkeathe questions of whether and how the Tribunal should
provide anyadditionalrecognition to efficiencies that result in a significant increase in the real
value of exports under paragraph 9642)(

[690] The Tribunal does not have the benefit of recent legalnomic¢or business commentary
on the rolethatsubsection 96(2) should play in the efficiencies trafi@nalysis established by
Tervita SCC The Tribunal also believes thaince the Act came into force in June 1986, there

136



have been material developnts affectinghe Canadian industrial policy and international trade
policies, as well as significant changes in some sectors of the Canadian economy, that could affect
the proper approach to paragraphs 9@j230d ).

[691] Gi ven t he Tr i belseaHer@ sn these rReasomss unden section 92 and
subsection 96(1), it is not necessary to resolve all questions related to paragraa) P6{2X
proceeding. The Tribunal nonetheless considers that, without limiting other possible options, the
following approach to paragraphs 96@&)énd b) could be contemplated.

[692] As noted above, the Tribunal is of the view that the language of subsection 96(2) does not
alter or expand the types of gains in efficiency under subsection 96(1) that may be considered in
the tradeoff analysis. However, in order to implement the objectives set out in section 1.1 of the
Act and other indications of Parliamentary intent and objectives, the Tribunal could provide
additional qualitative recognition to some claimed efficientidbe tradeoff analysis if a firm is

able to demonstrate, with clear and cogent evidence, that the specified efficiencies achieved in
Canada also meet the requirements of paragraphs &6¢2)p). Such proven efficiencies could
achieve one or more dlie objectives listed in section 1ih, addition tothe promotion of the
efficiency of the Canadian economy inherent in any proven efficiencies under subsection 96(1).

[693] For example, a merger could be proven to result in efficiencies that accrue to tdeana
economy whiclwill also result in a significant increase in the real value of exports and expand the
opportunities for Canadian participation in world markets. A merger might, for example, enable a
firm to enter a new overseas market due to the loags of production in Canada that result from

the merger. In that type of scenario, the Tribunal could give the proven efficiencies that achieve
the requirements of paragraph 96&2)¢éomeadditional, qualitativeveight at stage two of the
tradeoff analysis under subsection 96(1). Specifically, at stage two, the Tribunal could give some
gualitative weight to proven and quantified efficiencies that will result in a significant increase in
the real value of exports; or the Tribunal could give additionditgtiae weight at stage two to
proven qualitative efficiencies. The weight could vary, for example, with the strength of the
efficienciesd proven ability to achieve at | e
1.1 (other than promotinthe efficiency of the Canadian economy). Regardless of how the
Tribunal decides to proceed in a future case, the Tribunal will determine how such efficiencies
may be weighed at stage two based on the evidence and the applicablelleding Tervita SCC

and Tervita CT

(b)  Evidentiary burderon efficiencies

[694] As discussed abovdig Commissioner has an initial burden under section 96 to prove the
antrcompetitive effects, including both quantitative and qualitative eff@asvita SCCat para

122, citingSuperor Propane lat paras899, 403 Superior Propane |ht paral54 and Superior
Propane IVat parab4; Tervita CTat para 232).

[695] The SCCin Tervita SCAnstructed thatto discharge his burden, the Commissioner must
guantify any quantifiable antiompetitive effectsat least by estimatd érvita SCCat paras 125,

126, 137, 165Tervita FCAat para 127 Tervita CTat para 243)To meet that burden, the
Commissioner mugground the calculations or estimates in evidence that can be challenged and
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weighed Tervita SCCat para 125)If effects are realistically measurable, failure to at least
estimate the quantification of those effeutsl not result in the effects being ssssed on a
gualitative basigTervita SCCat para 100, citinguperior Propane llat para 23&nd Superior
Propane IVat para 35)Instead, quantifiable effects that are not quantified are considered to be
equal to zero and have no weighe(vita SCCat paras 128129, 137, 140, 142, 151, 157, 159,
165).

[696] While the Commissioner has the burden to prove thecampetitive effects, the merging
parties bear the onus of proving the remaining elenddritee defence under section Jdee(vita

SCCat paras 136165; Superior Proane Il at paras 154157; Tervita CTat para 233)The

mer ging partiesdéd onus is to prove the extent
from the merger will be greater than and will offset the effects of any prememti@ssening of
competition resulting from the merg@rervita SCCat paras 89122, Superior Propane &t para

403).

[697] I n the Tribunal s view, the same requireme

anticompetitive effects under section 96 shaailsb be imposed on the merging parties (in this
case, P&H) to discharge th@nus to prove the remaining elements under section 96. Thus, if a
claimed efficiencyis quantifiable it must be quantified or at least estimated. That quantification
or estimatemust be grounded in evidence that can be challenged and weighed. If the claimed
efficiency is quantifiable but is not quantified or estimated, then it will be treated as a dero an
given no weight. An unquantéd claimed efficiency that coulthve beeguantified but was not,

will not be considered as a qualitative efficierf@grvita SCCat para 124Superior Propane IV

at para 35)Claimedqualitativeefficiencies if any, mustalso be supported by evidence that can

be challenged and weighed.

(2) Tr i b ssessment

[698] | n t he Tr idnd foraHe doowingireason®&H has not met its burden of
demonstrating, on a balance of probabilities, that the Virden Acquisition is likely to bring about
cognizable gains in efficiencyAs a result, gch gains wold not be greater than, and wouhet
offset, the antcompetitive effects of any lessening of competition resulting fromVihden
Acquisition.

(@ Theanticompetitiveeffects of any lessening of competition

[699] I n | ight of the Tr i bcies théreisno neethtadeatensivehn s o n
with the anticompetitive effects of any lessening of competition resulting from the Virden
Acquisition.

[700] Suffice it to say that there is no fundamental dispute between Dr. Miller and Ms. Sanderson
on the magnitud of the consumer surplus loss, suggested to be CAD $540,000 per crop year in
wheat and | ess in canola according to Dr. Mi
the diversion ratios and matlp used by Dr. Miller.
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[701] Ms. Sandersononlytakess sue wi th Dr. Millerds producer
that it should include profits captured by Elevat@sd Crushers fallingutside the relevant
geographic market Even accepting Ms. Sandersonbs crit
transfers to rival Elevators and Crushers are included, there is still some DWL in wheat, but not in
canola. Taking into account the producer surplus transferred to rival Elevators and Crushers which
do not belong to Dr. Mil éedd®dsDWeofgoapWwheamad&
CAD $30,00Qwhile the DWL in respect of canola is eliminated.

[702] In sum,no matter how it is defined or calculatede DWL is certainly greater than zero
for wheat.

(b)  The gains in efficiencies
) P & H élamedefficiencies

[703] Attheoutsetot hi s pr oc e edi ndamedhé& fdidveingdffiecienges frone

the Acquisitiont improved ST scale efficiencies and cost savings; elimination of the margin that
LDC formerly paid to use the Vancouver export terminal owned by KiMiangan; output
expansion and improved scale economies at the former LDC Elevators; and administrative
efficiencies.

[704] P&H did not elaborate on its claimed efficiencies during the discovery process.

[705] Mr.He i mb e mikakwitdess statement identified foareas of claimed efficiencies

t hat became the focus of t he pasrollowel¥iicreasedb mi s s i
throughput at the Virden Elevato?) network logistics efficiencies arising from optimizing the
shipment of grainda A ftd @igg lt al o 3)teficiemciesn & the Yancouvderminals,

particularly the IBT; and4) efficiencies related to the conversion of local Elevators to include the

retail sale of crop inputs.

[706] At the hearing,ite Commissioner did not creegamine Mr Heimbeckeron his evidence

about these proposed efficiencidt.. Heimbecker was not qualified to provide expert evidence

on efficiencies and acknowlg e d t hat he 1s not such an expe
foundation for its efficiency claimdAs discussed above, amprehearing motion, some of his
evidence was struck o(Rarrish & Heimbeckemt paras 7273). Ultimately, P&H did not file an

expert report to suppoudr quantifyits position on efficiencigseither initially or in reply to

Mr. Harin g t cexpériseport P&H solelyrelied on the initial andeply witness statements of

Mr. Heimbecker.

1 Increasedhroughput at the Virden Elevator

[707] Regarding the icreased throughput at the Virden ElevaiorP&H offered

Mr.Hei mbecker 6s e thetireughpu at théraep Elavatonig 2019 when it was
operated by LDC with Virdends 2M0OBRdmbdckeratsa ghput
explained that P&Hb6s EIl evat or sformerakevatarsAmi g her
Elevatod $i t u r nis caleutateddas the purchases of grain byEkmvator in a given period
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divided by the storage capacity. According to. MeimbeckerP&H also forecast a higher turn

rate for each of the former LDC Elevators during 2026 attributed the higher turn ratefour
factorsP&HG6s superior port acc eSsperiofeprénalin Thondérar |y i
Bay, Ontariowhich LDC did not use)port storage and ship loading speed in Vancouver; its larger
network of Elevéors from which it could source grain; and the fact that P&H purchased a larger
variety of grain than LDC did.

[708] In his initial withess statement, to which Mdarington responded, MiHeimbecker

compared the Virden Elevatoroés 2019 results w
P&HG6s forecast for the bal ance ofwh@@iibanolaHe t he
to the increased v o lianayeisdollars, fof eaan divhematand eanofau a | i e

[709] In his reply witness statement, MHe i mbec k er reiterated his
Elevator turn rates, itsetterport access at both Vancouver and Thunder BBayinals and its

larger network of Elevats, all compared with LDC. He also updated his initial Virden throughput
evidence with actual 2020 results up to October 31, 2020.

[710] Mr. Heimbecker also addressed the overall increase iim graduction from 2019 to 2020
raised by MrHaringtonin his expet report He concluded thaeven adjusting for the increased
production, the Virden Elevator showed increased throughputwfarat and canola when
comparing the period from January 1 to October 31, 2019 with the period from January 1 to
October 31, 2020Using the samewheat and canola margingrom hs initial evidence,

Mr. Heimbeckerthenrd et er mi ned the fAadditional valuebo
Virden throughput through to October 3y 20
developments.

C
20,

i Networklogisticsefficiencies

[711] Turning to network logistics efficiencieBir. Heimbecker explained in his initial witness
statementthaél evat ors have a natwural, #Afreight | ogic
into catchment &as depending on their physical location. Those catchment areas are for terminals

in either Vancouver or Thunder Bay. The catchment area determines rail freight costs from an
Elevator to a terminal. The Virden Elevator is in the Thunder Bay catchmenfAaraaesult, the

wheat and canola purchased from farms and delivered to the Virden Elevator will generally be
shipped to P&ld s S utprminalindl'nunder Bay for sale to its eastern grain customers.

[712] Mr. Heimbecker testified that P&H decided that foutlod Elevators it purchased in the
Transaction could shift their grain from delivery\Mest Coasterminals in favour of delivery to

the Superior terminal in theast. At the same time, some grain movement teawators already
owned by P&H could be switched to delivery westward to VancourgatH twe most efficient
terminals, namely, AGT and FGT. According to Mr. Heimbecker, the additional eastbound
throughput from the addition of the four nd# e v at o nosv alldwvP&H Ito increase the
efficiency of its networlo In particular Mr. Heimbecker stated that P&H acquired the Virden and
Rathwell Elevators in the Transaction and would shift their grain eastward, enabling additional
tonnage to be shipped westwandvancouveifrom other Elevators in the P&H network.
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[713] Mr. Heimbecker advised in his reply witness statement that the addition of the Virden

El evator and its additional volume was a finece
these logistics bee f (Exhibits CAR-121 and PA-122, Reply Witness Statement of Mr. John

He i mb e Heimbeckel Reply Statemend ,)at para 43).

i Efficiencies aWestCoastterminals

[714] Mr. Heimbecker also identified efficiencies at the West Coast terminaltestied hat

the amount of grain that would be processed thrde&kiés terminalsin Vancouver would

increase as a result of tAeansactionIn his reply witness statement, Mieimbeckerfurther

noted thatthe®&T6s | ocati on on Vancouvaemngéstd r&lecariddts Shor
to the West Coast, which move grain from Enairies to theNestCoast terminals. As a result of

its location, BT would provide significant raitycle time of 50%which many other grain
purchasers would not enjoir. Heimbecker did not provide any evidence supportiisgclaim

in improved rail car cycle timenor did he provide any explanation or operating plans from the
railways that attest to those savings.

i Crop inpus efficiencies

[715] With respect to p input efficiencies Mr. Heimbecker testified that therdnsaction

allows P&H to compete more effectively with rival grain companies by convertingleévators
acquired in theTransaction into dugburpose facilities. Previously, they were purely grain
facilities,whereas P&H woulthowc r e at estaopiosnheop 0 | ocati on that
delivery of grain for sale armlsoenable farmers to purchase crop inputs. The sales of crop inputs

at the newly acquireé&levators would provide P&H with increased maigi Mr. Heimbecker
provided evidence of the cost peleizator to convert a location into a combined grain/crop sput
facility and, based ohis past business experiente estimate theincreased marginat i}
B /. Heimbecker acknowledgdethat some of the crop inmgales to

be made at the Virden Elevator would come from sales made by other grain companies and crop
input retailers. MrHeimbecker also advised that the expansion of crop inputs would not only
benefitP&H through increaseslales and margin butomuld also increase overall grain production.

(i)  The Commissionéreesponse

[716] The Commi ssioner6s Reply filed on February
not generate cognizable gains in efficiencies to the extent claimed by H&HCommissioner
remindedthat hisApplication to the Tribunal sought the divestiture of just one Elevator, leaving

nine others acquirdaly P&H as part othe Transaction. Theontemplated orderequested would
therefore not i mpact P&HG6s ability t durthechi eve
denied thatinycognizable efficiencies would be greater than or offset thecantpetitive effects

of theVirden Acquisition

[717] As alreadynoted, the CommissionerfiledMHar i ngt onds expert repor
each of the efficiencies claimed in Mie i mb e imikabwitidess statement. MHar i ngt ond s
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report provided his analysis of how tfiee screensdentifiedin Tervita CT appliedto each of
P&HO6s cl ai med efficiencies.

i Increased throughput at the Virden Elevator

[718] The Commissioner submitted that this claimed efficiency was caught by four of the five
TervitaCT screens, namely, screens 1, 2, 3, anglfnmarized above in these Reas@nTervita
CTscreens 1 and 2, the Commissioner submitted that the increased volumes at the Virden Elevator
would have occurred irrespective of tAequisition given the overall upward trend in grain
production (measured by delivery volumes to Elexgtinom 2019 to 2020. The Commissioner

also noted that at the end of 2019, inventory levels at the Virden Elevator were low and had to be
replenished by P&H after it acquired that Elevatdccording b the Commissioner, those
additional purchase volumesudd partially explain the increase in delivered volume to Virden.

[719] The Commissioner further submitted that P&H had failed to demonstrate that the increased
volumes athe Virden Elevatorwere not a redistribution of income between two persons under
subsedion 96(3) TervitaCT screen 3) He arguedhat any increases in volume not attributable to

the overall industry increase in grain production were merely a wealth transfer from other Elevators
and did not represent a cognizable efficiency under sectioAc@®rding to the Commissioner,

P&H also tad not shown that its per unit variable operating codtsedfirden Elevatorfor the 10

mont hs of 2020 wer e | owethisElevatarthe ptelo0ysar.oper at i n

[720] The Commissioner further submitted that P&H had not shown that any inaneagame
atthe Virden Elevatorcould not have been achieved by an alternative purchaser of that Elevator
(TervitaCT screen 5).

[721] Mr.Ha r i n gxpestrepors concluded that increased throughpubhevirden Elevator

was not a cognizable efficiency. Irshi vi ew, any i ncr e a¥irdenElevatdrhr ougt
and terminal network would have to arise from increased Canadian grain production and not be a
pecuniary redistribution of throughput bet we e
cognizdle efficiency, any increadehroughput would have to result from an increase in grain
production braght about by th&/irden Acquisitiont hat was not Acanni bal.
other entities, and would not likely occur in the evdrdaroorder under sdon 92. Mr.Harington

concluded that the claimed efficiencies based on an increase in througtin@iaden Elevator

did not qualify as a cognizable efficiency under these criteria.

i Network logistics efficiencies

[722] Regarding the claimed logistics efécicies Mr. Harington notedn his reportthat P&H

did not quantify the cost savings arising fror
and did not demonstrate that any of the savingslavbe lost in the event of a remediatier by

the Tibunal. In addition, P&H did not show what proportion of any cost savings was attributable

to the purchase of the Virden Elevator as opposed todtmnsvRll facility.

142



i Efficiencies aWest @ast terminals

[723] Turning to the claimed efficiencies at the West Coast termilvats.,. Har éexpegt onod s
report found that increased volumes at more efficient Vancouver area termgr@siot a
cognizable efficiency that would be lost in the event afraler of the Tribunal, because the same

volume was still going through the less effici&uperiorterminalin Thunder Baythat is, the
Aonly di f fEevamn roen which thesk volumes to Thunder Bay are camingMr .
Harington also noted that P&H did not offerygoroof of increased volume of grain production

due to theAcquisition and did not provide a comparison of operating costs at the Vancouver
terminals with similar costs at another terminal through which the grain previously travelled.

i Crop inpus efficiendes

[724] On crop input efficienciesMr . Ha r expegtteport @mned that the benefit of
increased crop inpsisales would be a redistribution of income rather than a real resource saving.

Any margin on crop inpstsales earned by P&H by the conversioffiagilities was, in his view, a
Apecuniary redistribution Ofevecomé bemeweewonr F
sales were new sales rather than sales that would otherwise be made by rival retail suppliers.

[725] Mr. Harington noted the absence of awdence (apartfromMHe i mbecker 6s opi
that an additional crop inpgitetail location would increase crop inp#ales in the area of the

Virden Elevator rather than redistribute sales within the area, or would lead to more use of crop
inputs by &irmers and increase grain production as a result.

(i)  The gains in efficiency undeulssection 96(1)

[726] For the following reasonshé Tribunal concludes that P&H has not proven cognizable
efficiencies under section 96.

q Increased throughput at the Virden Elevator

[727] P&H advanced the position that tAequisition had caused an increase in throughput at
the Virden Elevator, by an increase in volume of grain delivered to and processedBbgviiitatr
between 2019 and 2020.

[728] Mr.Hei mbecker 0s evidamrates wasmat oontradicteed, woa didothe
Commissioner crosexamine him on it. MrHeimbecker testified that P&H had access to port
terminals both in the Vancouver area and in Thunder Bay, compared with LDC which had no
access to Thunder Bay and did eaport from tle Superioterminal. He also testified that the
Virden Elevator is i n P&HOodasd thatgraircfromérdenwilar e a f
generally be shipped east by P&H to its Supet@ominal for sale to its eastern grain export
customers. He testif i d@rmindisare thdASHandtheF&sst ef f i c

[729] The Tribunalacceptsthat there ardikely sometime and transportation.¢., rail) cost
savings to movéhe Virden Elevatorgrain to theSuperiorterminal in Thunér Bay rather than to

143



a Vancouver port terminal, which would presumably contribute to a higher turn rate atféirden

P&H thanwhat existed when LDC sent its grain to Vancouver. However, P&H did not adduce
evidence of any transportation cost savings. kiggaid that, MMHe i mbec ker 6 s evi den
t hat P &H oteamirfalusmet asieffiaient as the AGT d&Fin Vancouverlin light of that

evidence, e Tribunal isunale to measure any befits to the Canadian economy that would
allegedly resultrom the change dheVirden Elevatorgrain beingshippedwvestto the Vancouver

port by LDC before the Transaction,itdoeingshippedeastto the Superiorterminalin Thunder

Bay by P&H afterwards.

[730] Mr. Heimbecker provided a forecast that P&H wouldéners e t he Vi rden EI €
rate from historical rates {Jfjin 2017 andiij in 2018 while LDC operated Virden, to a turn rate

offfffi n P é&isdadysar D21. Mr. Heimbecker did not present turn rates (actugorecast)

for the years 2019 or 2020, ¢ Virden Elevator was emptied by LDC following the agreement

on the Transactigmnd P&H needed to replenishTheVirdenElevatod s f or ecafif i ncr
from 2018 to 2021 ranks jul] of the 10 former LDCEl ev at or s & f panckisast i
relatively small compared with sonmecreases abtherElevators (whichwent upby as much as

). The Tribunal further observes thae VirdenElevatod st u r [ irfiacal gearzop1

will be the lowest of any of the former LDElevators. Tie Tribunal does not find ihevidence

about increased turn ratestla¢ Virden Elevatorto be particularly compelling or persuasive.

[731] The evidence about the relative inventory numbers between 2019 and 2020 must be
assessed carefullyr. Harington testifed that the abnormally lower inventory due to lower
purchases by LDC in 2018s well aghe abnormally higher purchases by P&H in 2020 to make

up the needed volume for inventory, would essentially hd@ive@time effectontheTr i bunal 6 s
ability to conpare the two year§.o compare them, each year would have to be adjusted (2019
upwardand 2020 dowwvard).

[732) I n the Tribunalds view, there are several
with P & H évglence that undermine thdiability of anycomparison of the change in throughput

over these two years. These concerns prevent a sufficiently accurate quantification of any change
in throughput following the Transaction and raise considerable doubt about the existence of any
increase in throughpirought about by th&irden Acquisition

[733] First, there is uncertainty about the baseline volumes in 2019HBImbecker testified

that LDC diminished the inventory levels at its Elevators, includirtbe¥irden Elevator prior

to the closing of the Traaction on December 10, 2019. P&H did not provide the Tribunal with
theVirdenElevatob s i nventory | evel information as of
LDC as to when it began todgen its tain purchases (or if gimply stopped sometime before the
closing), or about how much less grain it acquiretha¥irden Elevatoror decided not to store.

The evidence also does not contain inventory levels or grain delivery volunties Yarden

Elevatorin any prior yearsgg., 2018, 2017or 2016) for historical comparison to 2019.

[734] Second, there is wuncertainty about which j
initial witness statement, MHeimbecker testified that there was little orgamolainventory at

most ofthe LDC locations, includingt theVirden Elevator He testified thatoy summeiof 202Q

P&H had fisi gni tandapunchalseg atiVindenrogea thee ldvels purchased there
previously by LDCO I n hi s repl y .wWeinmbeckesexplaged that omemreasan , Mr
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why P&H missed its thremont h t hr oughput forecast for May
inventory left by LDC. LDC did nohavegrainin the pipeline when P&H purchased the assets

which prevented P&H from sellingrain in the beginnig o f t hemphage added] |
(Heimbecker Statement at para bleimbeckeReply Statemerdt para 24)

[735] At the hearing, MsSanderson testified, having looked at the Vireieh e v apurchasé s
data, that she did not see any sort of change on the cdel® December 2019 or January 2020
compared to the year prior. She attributed the running down of inventories\stdb

[736] Third, there were anomalous monthly deliveries of both canola and thiatatake 2019
and 2020 harder to compamdr. Heimbed&er provided monthiWMT deliveries of canola tthe
Virden Elevatorfrom January 1 to October 32020.0f the approximate ! ||| [ GTcGG_

in those tew was delivered in September 202lhat month saw
deliveries o in 2019, implying an increase of o\l comparing September 2019
with September 2020.

[737] There was also an anomalous month in the data for wheaSawislerson testified that
November 2019 wheat purchases by LDC were more than tanger thanOctober 219 and

wereiby far and away the | argesto quantity purc
2020 (the period of available actual data when she prepared her (uusplidated Transcript,
Confidential A, atp 1895Ms.Sa n d e r s 0 n gotumes &ontbeptember fo December 2019

allowed her toconclude that LDC increased purchases in November and may have run down
inventories in December. As noted, the Transaction closed on December 1@&iDdfe parties

did not provide the Tribunal with wentory level information aheVirden Elevatoras of that date.

[738] Fourth in order to compare the 2019 and 2020 deliveriethéd/irden Elevator both

parties agreed that the 2020 deliveries had to be adjusted for an mdrrsityincrease in grain

production over 2019. MHeimbecker used the overall grain production increase in Canada of
13.1% for the crop years ending July 31, 2019 compared with July 31, 2020 to make adjustments.
However, MtHar i ngt onds present at i o raseddeliveribsendicatedd u st r
that the increases in both -alheat production and afjrain production in Saskatchewan and
Manitoba were each diffemé from the 13.1% used in the calculatiphggher for Saskatchewan

(+15.8% and +17.9%respectively) and notgably lower for Manitoba (+6%8 and +7.0%
respectively. TheVirdenElevatob s pur chases come from those t wi

[739] MrrHei mbecker 6s revised calculations in his
13.1% Canada afirain increase, referring the Manitoba increasas all-wheat production and

all-grain poductionand tenderinghisc al cul ati ons as a Howavar,ser vat
Mr. Heimbecker acknowledged in cressamination that overall canola deliveries in Manitoba
increased by 18%, ogparing January to October 2019 with January to October 2020e same

time, Mr. Heimbecker waslso carefulto distinguish between grain or canola production and
delivery.

[740] The Tribunal finds that an adjustment of 13.1% to account for increased grain production

in Canada does not account accurately for grain delivery increatfes\{oden Elevatorfrom

farms in Saskatchewan and Manitoba from 2019 to 2880 negativelyafct s t he Tr i bu
ability to quantify any increase in throughputtatVirden Elevatorover the period.
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[741] In light of all this evidence, the Tribunal finds that there is considerable uncertainty about
the existence and quantum of any actual increaseonghput at the Virden Elevator following

the Acquisition The Tribunal cannot conclude thay specific amount of increased throughput
volume of wheat, or canola, or grain, has been demonstrated or satisfactorily quantified for 2020
after the Transaction

[742] The Tribunal is also unable to conclude that any increase or any quantifiable increase in
throughput wagrought about byhe Virden Acquisitionfor the purposes ofervitaCT screen 2.

P&H offered no expert assistance to assist the Tribanidentifying and quantifing throughput
increases brought about by thérden Acquisition (if any) and to distinguish it from higher
throughput caused by rising overall grdeliveries to replenish inventofthe quantum of which

was itself debated, as discussbdve).

[743] In addition, while the monthly trend comparing 2019 to 2020 for canola was generally

rising from March to September 2020, the spike in canola deliveries in September 2020
(comprising nearly half of the delivered volume for the calendar year)isiscos t ent wi t h
position that there are sustainable, ongoing efficiencies in throughihg \Atrden Elevator As

Mr. Harington testified, one month does nudkea trend

[744] The Tribunal concludes th&&H has not demonstratedvith clear and convincing
evidenceany section 96 efficienciesith respect toncreasedhroughput at the Virden Elevator

i Network logistics efficiencies

[745] With respect to network logistic efficienciebget Tribunal agrees with the Commissioner
thatP&H hasnot quantified its alleged efficiencies arising from the optimization of shipments to
Afreight | ogical o terminals in Vancouver. The
incremental grain has been or will be diverted to the grain terminAangouver (from other

western terminals or from Thunder Bay), nor any of the cost savings that resulted from processing
grain at the Vancouver terminals compared with Sugperior €rminal, nor any cost savings
associated with processing and transportiagnga shorter distance from an Elevator to a terminal.

While the possibility of a synergy or an efficiency arising from better network logistics has some
intuitive attraction, the evidence does not support the existence or any quantification of such an
efficiency for the purposes of section 96.

[746] Applying the principlesarticulatedin Tervita SCG this proposed efficiency must be
considered a zero.

T Efficiencies at West Coast terminals

[747] The Tribunalalsoconcludes that the evidence does not support any peffierencies
arising from any additional grain flowing through the terminals in Vancouver used byAiih,
P&H did not offer any quantification of the incremental volumes of gfeom the Virden
Acquisition, or any cost savings as a result of procgssuch grain, in the Vancouver terminals
or by a shift in volumes from other grain terminals to its termihddseover, Mr. Heimbecker did
not provide any evidence supporting his clamproved rail car cycle time nor did he provide
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any explanation ooperating plans from the railways that attest to those savmydying the
principlesset outin Tervita SCCthis proposed efficiency must also be considered a zero.

i Crop inpus efficiencies

[748] Turning finally to the claimed crop inmuefficiencies, he Tribunal concludes th&&H

has not proven any section 96 efficiencies related to crop inputs. An increase in margins accruing
to P&H is not a benefit to the Canadian economy for the purposes of an effiarheysection

96. In addition, P&H has not easuredguantified or even estimatedny increase in output as
alleged {.e., any increase in the salécrop inputs in the area around the Virden Elevator, nor any
increase in local grain productioryeedless to say, such claims in efficiencies wbyetheir

nature clearly quantifiable.

[749] The Tribunal therefore concludes thB&H has not demonstrated any cognizable
efficiencies whether quantitative or qualitativender subsection 96(1) of thect. Since P&H
failed to meet its burden, the efficiencies are assigned a weight of zero.

(iv)  The impact of ghsection 96(2)

[750] P&H submitted that the Tribunal shiol also apply subsection 96(2), sinteabjective in
entering the Transaction was to increase itspaiitiveness in domestic and international export
markets ando maximize the profitability of its export busined8&H emphasized that the
Transaction served to enhance the return on its investmin®FGT through the expansion of its
network, by acquing access to increased throughput of grain sourced from the acquired LDC
Elevators. P&H emphasized that it had no -aotnpetitive intention. Its intention was not to
exercise monopsony power in local input markets, but rather to increase output tmeiets.

[751] P&H pointed to its focud and the focus of the industry as a whdlen exporting canola
and wheat. It noted that its pricing mechanism, (the Workback Algorithm) tied local prices in
the input market to prices in the export market. Thguition of the grain volume®presented
by the LDC Elevators, including the Virden Elevator, enabdde increasesnithe volume
processed by the FGWithout displacing any planned volumes from -pransaction P&H
Elevators. Those increased throughmltimes would be achievedigkly, rather than waiting for
[l years as P&H originally anticipated and plannedtieFGT.

[752] P&H referred to Mr B r o oewvidetice andot a report from the Saskatchewan Wheat
Development Commissioner (found in Exhibits ®A240 and PR-241, Compilation of
MiscelleaneusDocuments)tosppor t a submi ssi aen tfhatmegrsadi)n i mi
in increased production were aligned with grai

[753] P&H submitted that the Eletors acquired in the Transaction:

[é ] will be capable at full utilizatioto fill the || lf metric tonnes of capacity
at the FGT. This capacity utilization represents a 9% increase in export sales
capacity at the West Coast and approximately 6.5% @i ©anadian export
capacity. The contribution of the LDC Elevators to export saleaqmaisition was
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- MT. At full capacity within the P&H network, these elevators will add
MT of export throughput to FGT for a net increasd}. Hencethe
transaction as ahole clearly leads to a significant increase in the real [value]
exports of grain within the meaning of section 96(2)

[Emphasis addep

[754] The Commissionerespondedhat there was no evidence to indicate that the Transaction
had actually éd to a real increase in the value of exports under subsection 96(2). The
Commissioner contended that P&H had acquired the grain volume that LDC was exporting
through Vancouver terminals, so that P&H could export the same grain volume through its
terminalsin Vancouver. The grain was all headed for export, regardless of the Transaction. In
addition, no analysis had been done to demonstrate that allowing P&H to keep one Eleyator (
theVirden Elevato) would lead to a significant increase in the realigaf exports.

[755] The Tri bunal disagrees with P&HO6s submissic
from the Transaction fAas a wholeo may be consi
to the gains in efficiencynentionedin subsectior®6(1), which in turn refers to the efficiencies

brought about by the merger or proposed meiigerespect of which the application is mate.
Consideration of a substantial increase in the real value of exports under paragraf 6ict)(

therefore focusn thespecificmergerbeing challenged by the Commissioiethe proceeding.

In thiscaseth e Co mmi élicationassofelyma de i n r e s pcquisition off P & HG
the Virden Elevator, nah respect othe Transaction as a whole.

[756] During oral agument, the Tribunal asked whether there was anything in the evidence that
parsed out the impact tieVirdenElevatoron ex por t s. P&HG6s answer wa
would need access to thighrty information and data about grain volumes from rotivain
companies at the port and their eff bperateghci es
costs to reach the port facilitiga order to measure such impact

[757] During argument, the Tribunal requested that P&H specifically refer to thereadan the
additional (incremental) volume attributablegtieVirden Elevatorthat would be exported through

the FGT. P&H did not provide a satisfactory answer in substance, pointing to its evidence of
increased throughput #te Virden Elevator However as noted above, ithevidence does not
support the quantification of any volume of increased throughptiteafirden Elevator The
Tribunal also ntes that volumes of grain from therflenElevatorwere delivered to Thunder Bay

(not Vancouver) and that tf8uperioterminalin Thunder Bay closed during the winter. Because
P&H redirectedhe Virden Elevatorgrain eastward to Thunder Bay, any increased voluntigeto

FGT that could (in theory) be attutable tothe Virden Elevatorwould have to be sourced from
another Elevator(s). P&H did not provide an analysis to support such an attribution.

[758] Reduced to Iits essence, RheHGFO s ubanp s cii oy ww
used,andsooner, as a salt of the Transaction as a whole. The evidence of how much additional
capacity would be used (or the value of that grain in dollars), and when, is insufficient to show a
significantincrease in the real value of expagsulting from the Virden Acquisan. The Tribunal

agrees with the Commissioner that it is likely that most of the additional volumes anticipated to be
processed dhe FGT postTransactiorare volumes that wouldtherwisehave been processed at
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other terminals but wilhow be diverted tahe FGT because P&H now owns all of the source
Elevators Further, P&H confirmed during argument that the additional volumes are for all types

of grains, not just wheat and canola. Lastly, the Tribunal appreciates the logidtbEMr mb ec k er 6 s
evidence cncerning congested rail lines. Even accounting for that evidence and the general claim
thatthe FGT would be a more efficient terminal (it was scheduled to become fully operational
shortly after the hearingfhe Tribunal isot satisfied that the evidendemonstrates significant

increase in the real value of exports for the purposes of paragrapha®6(2)(

[759] The Tribunal pauses tagainnote that P& s i ntenti on or objecti
Transaction are not relevigsist, or material, to

[760] Given the analysis above with respect to subsection 96(1), the Tribunal finds that P&H has
not shown a causal connection between any proven efficiencies under subsection 96(1) and an
increase in the real value of any exports. The Tribunal theretor@udes that theequirements

of subsection 96(2) have not been met.

(c)  The tradeoff analysis

[761] I n | ight of the Tribunald conclusions on el
off analysis in this case.

(3)  Conclusion on efficienciesand section &

[762] For thereasons detailed above, the Tribunal concludes that P&H hatenminstrated,
with clear and convincing evidence, its claimed efficiencies and thadutd not have met its
burden of demonstrating, on a balance of probabilities, that its clajeies in efficiency would
be greater than, and would offset, the -@otnpetitive effects of any lessening of competition
resulting from the Acquisition.

VIII. CONCLUSION

[763] For the above detailed reasonsh e Commi ssi oner 6s Applicatio
this conclusion, no remedial action will be ordered.

IX. COSTS

[764] The parties were unable to come to an agreement as to costs.

[765] The Commissioner submits that he should be awarded a lump sum amount of CAD $2
million inclusive of counsel fees and disbursements ifisheuccessful. If the Application is
dismissed, then the Commissioner argues that P&H should be awarded CAD $2 million inclusive

of counsel fees and disbursements. However, if the Application is dismissed and the Tribunal finds

t hat P&HO6 s seactes defence volld netfhdve loeen successful, then the Tribunal
shoul d, in the Commissioner 6s vsumwostawaeddimct C/
recognition of the costs the Commissioner incurred in order to respond to that defence. While the
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Comnmnissioner recognizes that P&H was entitled to rely on the efficiencies defence, he argues that
if a respondent pleads the defence but does not adduce sufficient evidence to make it out, then the
Tribunal should use a costs award to recognize the signifioatg incurred by the Commissioner

(and ultimately, Canadian taxpayers) to respond. If there is no financial deterrent associated with
an unsuccessful efficiencies defence, the Commissioner submits that in the future, respondents
will claim efficiencies 8 a matter of course, causing significant financial burden on the
Commissioner regardless of whether raising the efficiencies defence was justified.

[766] P&H, in turn, seeks costs payable as a lump sum in the amount of CAD $2,206,958.18,
inclusive of fees,dsur sement s and taxes, i f the Commi ssi
sum represents approximately CAD $209,000 for legal fees and approximately CAD $1,998,000

for disbursements (both inclusive of taxes). Should the Application be allowed, P&H esdicat

it takes no position with respect to the Bill of Costs submitted by the Commissioner, save for one
itemd i.e, the preparation and filing of t he Com
confidentiality designationd which P&H maintainsisannel i gi bl e cost in vie
order dismissing the Commissioneroés confident
costs relating to the efficiencies defence, P&H submits that the merits of the efficiencies defence
becomes moot if aubstantial lessening of competition is not found under section 92, and that the
result of the case must drive costs, olter dicta According to P&H, this is not a case of divided

success (citing\llergan Inc v Sandoz Canada 2021 FC 186 at paras,A3).

[767] Both parties submittekills of costs and affidavits in support.
A. Legal principles applicable to costs

[768] In VAA CT the Tribunal noted that section 8.1 of the CTA grants jurisdiction to the
Tribunal to award costs of proceedings before it in accoedaith the provisions governing costs

in the FC RulegVAA CTat para 817)Under subsection 400(1) of the FC Rules, the Tribunal has

Af ul I di scretionary power over the amount an
whom t hey ar eaonexbausive lispohfactbrs that the Tribunal may consider when
exercising its discretion is set out in subsection 400(3).

[769] Costs ordinarily follow the outcome of the proceeding, in that the successful party is
usually awarded costs (see, for examidig|tsuk Horizon Maritime Services Ltd v Atlantic Towing
Limited 2021 FCA 26 at para 18®RtacFarlane v Day & Ross I1n@014 FCA 199 at para §¥AA

CT at para 816; FC Rule 400(3)(a)).

[770] The costs regime does not indemnify the successful party for all of its legal fees and
disbursements, absent very unusual circumstances. Costs are only partial compensation for the
actual costs incurred in litigation. As notedAA CT, an award of costepresents a compromise
between compensating a successful party and not unduly burdening an unsuccessMAparty (

CT at para 817, citind\potex Inc v Wellcome Foundation L(itP98), 159 FTR 233 (FCTD), 84

CPR (3d) 303, afféd (2001), 199 FTR 320 (FCA)

[771]] The objectives of a costs award include hayv

contributionodo to the successful partyb6s cost s
Rules NOVA Chemicals Corporation v Dow Chemical Compa2917 FCA 25( MOVA
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