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Payment of Fees

A fee may be charged only with statutory authority.! As the purpose is to cover the costs of regulation, the amount
levied should correlate to the cost of the regulatory service provided.? The fee may be collected prior to providing
the service.® An offer to pay additional money in exchange for the issuance of a licence may not be accepted even
if the funds are to be used to advance public interest goals.*

2.

Payment of Compensation

Compensation may not be awarded without express statutory authority.® A power to award compensation is not a
power to penalize a bad actor by awarding punitive damages.® It may be exercised only to compensate a person for
injuries and losses caused by wrongful acts of a type that the tribunal has jurisdiction to adjudicate.” There must be
a causal link in that the loss must have been caused by the wrongful conduct.® The goal is to make the victim whole
for the damage caused by the misconduct. Evidence of financial loss and attempts to mitigate that loss may be
considered. In employment cases, compensation may include amounts for loss of earnings, loss of continued
employment and emotional pain and suffering.®

3.

Payment of Disgorgement

The purpose of statutory authority to order disgorgement is to compel a wrongdoer to give up ill-gotten gains
obtained in violation of the statute. Statutes typically authorize what the tribunal may use these amounts for.*°

4.
Payment of an Administrative Monetary Penalty
A tribunal, with express statutory authority, may impose an administrative monetary penalty. As long as the penalty

is imposed to encourage compliance with the regulatory scheme, it does not violate section 11 of the Charter.'! The
amount of the penalty may be determined by the application of principles of specific and general deterrence and
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should be proportionate to furthering the remedial purposes of the Act.*? Authority to order payment of a financial
penalty does not authorize an order to make restitution.*®* A regulatory fine is extinguished by bankruptcy but an
order suspending a licence for failure to pay the fine survives and may be enforced after bankruptcy.**

5.
Payment of Legal Costs

Costs are the fees paid for representation in the proceeding by a lawyer or agent. They include disbursements or
other expenses such as costs of expert witnesses, process servers and print shops.

With statutory authority, a party can be ordered to pay the tribunal’'s costs.'® Only a party may be ordered to pay
costs.1® Costs are not a penalty as their purpose is to reimburse the tribunal for its expenses.” A power to order the
payment of “costs of the investigation” includes costs of the hearing that results from the investigation,*® but a
power to order payment of “costs of the hearing” does not include costs of the investigation.'® The costs should be
for the parts of the investigation and hearing that related to misconduct that was proven.?° Statutory authority to
order a party to pay the tribunal’'s costs does not violate section 7 of the Charter, nor give rise to a reasonable
apprehension of bias.?* A party against whom allegations were not proven may not be awarded costs payable by
the tribunal without specific statutory authority.??

With statutory authority, a tribunal may order a party to pay another party’s costs. A power to award compensation
or expenses does not include power to award costs.?® A tribunal must exercise its discretion on the basis of relevant
factors. A departure from the courts’ practice, by which costs are payable by the losing party to the winning party,
except in exceptional circumstances, may be seen as arbitrary?* if not explained.?> A tribunal may refuse to order
the payment of costs by a losing government party that acted in good faith in the pursuit of its statutory mandate.?®

A tribunal may award costs only after the completion of the proceeding or the part of the proceeding to which they
relate.?” A power to award costs does not permit a tribunal to order that anticipated costs be paid before the hearing
commences, in the absence of express provision for intervenor funding,?® nor does it include a power to order a
party to post security for costs in advance of the hearing.?°

The amount of the costs should be reasonable, on a partial-indemnity scale.®® A tribunal should explain how it
arrived at each amount awarded.3* A costs premium may not be awarded.? Public interest intervenors that have
financial arrangements that would result in reduced costs awards if only out-of-pocket expenses were reimbursed
may be awarded an amount of costs that may be reasonably attributed to their participation as if they had been
incurred.®® Procedural fairness requires that parties be given an opportunity to make submissions as to costs.

6.
Licences, Benefits and Other Privileges

Protection of the public is the main purpose of licensing. An applicant for a licence, and for renewal of a licence,
must demonstrate competence, integrity, trustworthiness and compliance with regulatory requirements. An
applicant must honestly provide information respecting qualifications, experience and past conduct. A licence may
be refused or revoked for a misrepresentation in the application.?* Relevant past conduct includes conduct in the
operation of a licensed business and any conduct relevant to the public interest purposes of licensing.*® An
application for a professional licence may also be denied for lack of good character. This qualification concerns the
maintenance of high ethical standards and public confidence in the profession.*® A licence may be refused to a
corporate applicant whose shareholders and associates would be refused a licence. The concept of the “corporate
veil”’, which shields shareholders from financial liability for corporate acts, does not apply in the licensing context.®’
There is no right to a licence, regardless how much money and time the applicant has expended to apply for it. It is
a privilege.®®

Peter Tzavidas



Page 3 of 9
84.03 POWER TO MAKE SPECIFIC TYPES OF ORDERS

An application for a benefit or a privilege must disclose all material facts, without omission or misrepresentation.=°

Licensing is also used as a tool to manage natural resources so that they are not depleted, and to manage markets
for farm products and services such as taxis and carriers, so that over-supply does not result in the type of cut-
throat competition that puts providers out of business. General authority to regulate, by licensing and other powers,
includes the power to limit the number of licences issued.*® Policy concerns relating to the management of the
resource or supply are relevant in deciding whether to issue an individual licence.** Applicants who apply at the
same time should be judged on the same criteria.*?

Regulatory approvals for large projects may require multiple licences and permits obtained in a multi-stage process
in which the major issues, such as the scope of the project or its general geographical location, are decided first
and the details deferred to be decided later.*®

A power to impose conditions may be exercised to impose conditions unique to each licence and identical
conditions on all licences without the need to pass a regulation prescribing the rules applicable to all licences.*
Conditions must be consistent with the statutory purpose of licensing*® and with conditions imposed by regulation.*®
If a licence is authorized but not issued until certain conditions are met, the authorization may be rescinded at any
time up until the licence is actually issued, without following the process for revoking a licence.*’

Statutes prescribe the term of a licence, typically one year, so that suitability may be periodically reassessed in
accordance with licensing purposes, including the licensee’s compliance with regulatory requirements. There is no
right to a renewal of a licence.*® A regulator may issue a temporary short-term licence, typically so that the regulator
may review the circumstances surrounding the applicant’s operations under the temporary licence. This does not
fetter the discretion of the tribunal to refuse to issue or renew the licence.*®

A licence does not vest any interest or property right in the licensee beyond the profits earned or a property right in
natural resources acquired pursuant to a licence.® It is merely a privilege to engage in the licensed business until
the licence expires. Licences are sometimes bought and sold but generally may not be transferred without approval.
A licensee’s regulatory obligations cannot be avoided by bankruptcy.>!

A power to grant a licence includes a power to amend or revoke any licence previously granted.>?
7.

Discipline

A licence may be suspended or revoked for misconduct. The purpose is to protect the public.5

Professional misconduct is typically undefined. It includes a violation of express regulatory requirements,>*
dishonourable conduct, failure to meet the standards of the profession and failure to cooperate in a regulatory
investigation.>® The discipline committee comprises members of the profession who base their decision on objective
standards of the profession. If the conduct may reasonably be regarded by members of the profession as
dishonourable or unprofessional, it constitutes professional misconduct.>® A technique or exercise of judgment may
be found not to be professional misconduct if it is approved by a responsible and competent body of professional
opinion, even though the majority of the profession do not approve.>” To be “professional misconduct’, the
impugned conduct must reasonably relate to the practice of the profession.®® “Conduct unbecoming” includes
misconduct unrelated to the practice of the profession that reflects upon the profession as a whole and upon the
person’s suitability to be a member of it.>°

Proof of intent, knowledge or moral turpitude is not required because the purpose of regulatory discipline is to
protect the public from harm even if not deliberately caused.®® For this reason, a defence of due diligence is not
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available with respect to failure to comply with prescribed standards.®* Whether it is available in respect of other
misconduct is not settled.®? That defence was developed in the criminal context: a person who took reasonable care
to avoid committing the crime should not be convicted. Regardless, the issue of diligence is relevant to the nature of
the remedy necessary to protect the public.

Disciplinary proceedings may be taken against a member facing criminal or regulatory charges with respect to the
same conduct.®® The primary purposes of disciplinary proceedings are to protect the public from similar misconduct
in the future and to maintain professional standards, while the purposes of criminal and quasi-criminal proceedings
are to punish for past misconduct and to make the offender account to society for his or her wrong.%*

A member might avoid discipline by resigning membership but most professional regulators have authority to
require a member to obtain permission to resign or to discipline former members for acts committed prior to
resignation.®®

In determining the nature of the disciplinary order, the focus is on protection of the public. This entails an
assessment of the degree of risk to the public if the member is permitted to continue to practise the profession. The
nature and severity of the disciplinary order should relate to the nature and seriousness of the misconduct.®®
Criminal law sentencing principles do not apply to the issue of whether to suspend or revoke a licence,®” but may be
applied when deciding whether to impose a deterrent financial penalty.®® The likelihood that the member can be
rehabilitated may be taken into account.®® Progressive discipline may be appropriate for repeated minor
misconduct.”® A global remedy for multiple instances of misconduct may be appropriate, provided it does not
effectively punish the member for unproven allegations.™

Reinstatement of a revoked licence is at the discretion of the tribunal, who may review whether the applicant
appreciates and has learned from the past mistakes and can be trusted not to repeat them.”? If authorized by
statute, the order revoking or suspending the licence may include specified conditions to be met for reinstatement,
such as a requirement for educational upgrading’® or, if there are findings of dysfunctional or abnormal behaviour, a
psychiatric assessment addressing the behaviour.”*

8.
Interim Remedies

To protect the public, some tribunals have statutory authority to issue interim orders before holding a hearing.” If
the continuing practice of a licensee poses a risk to the public, the licence may be suspended. To protect the
environment, emergency orders may be made.

Usually a hearing need not be held before making an interim order.”® These powers are in the nature of injunctions
and should be used sparingly, especially if the suspension deprives a person of a source of income.”” If the
suspension order is not made promptly upon learning of the risk, a court may question the need to act without a
hearing.”® Most statutes that authorize interim orders specify a short time limit within which a hearing must be held.
If no time limit is specified, the hearing should be held as soon as practicable.”® An interim remedy granted to
maintain the status quo pending a hearing should be precise as to the acts that must or must not be done.® An
order freezing assets to prevent property from being dissipated or destroyed should be reviewed periodically to
determine if the public interest requires that it be maintained.®!

Tribunals that regulate rates charged to consumers may grant interim rate increases to relieve applicants from
financial difficulties caused by the duration of rate-application proceedings. Interim rate increases may be varied or

rescinded by the final order.??

9.
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Retroactive Orders

No order may take effect prior to the date it is made without express authority. Orders must be prospective in
effect.®

Benefits may be reinstated on appeal effective the date they were revoked.®* Eligibility for benefits may not be
backdated due to delay in processing an application® but, if an emergency makes it impossible to meet a
requirement for prior approval of a reimbursable cost, necessity may permit retroactive approval.®

Rates may be fixed as at the date of the interim rate order or application®” but may not compensate for a windfall or
loss resulting from a prior final rate order.®® Authority to review a decision fixing rates may be exercised to adjust the
rates effective the date of the earlier order.® If a complaint of an unlawful charge is upheld, adjustments may be
made to reverse it.°° An order directing the use of funds that were ordered put aside in case of a difference between
forecast and actual revenues and costs, is not regarded as retroactive.®*

10.
Contempt Powers

Every tribunal has the power to prevent abuse of its processes. It need not apply to court to bar vexatious litigants.®?
However, a tribunal may not punish a person for contempt unless it is granted, by statute, the powers of a superior
court to enforce its own orders.
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