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PART II REVIEW OF THE TRIBUNAL’S ACTION

Chapter 9 JUDICIAL REMEDIES

§9.01 TYPES OF JUDICIAL REMEDIES

The judicial remedies discussed in this chapter are final in nature. Interim judicial remedies are discussed in 
Chapters 6 and 7.

1.

Quash the Order or Decision and Remit to the Tribunal for Reconsideration

On appeal or judicial review, a court may quash a tribunal decision or order.

If the tribunal error affects only part of its order, the entire order need not be quashed. The defective part may be 
severed from the order. This should be done only where the remaining order can stand on its own as a complete 
and enforceable order not crippled by the loss of one of its components. This turns on the effect that the tribunal 
intended to achieve when issuing the order. If the order could not achieve that effect without the impugned part, it 
should not be severed. Would the tribunal, knowing that it could not include the invalid part, have issued the order 
without it?1

A common additional remedy is to remit the matter back to the tribunal to be reconsidered.2 The court may issue 
directions to be followed by the tribunal clearly stating what the tribunal may or may not do. A direction is too vague 
if it simply requires the tribunal to reconsider the matter in accordance with the court’s reasons.3 Directions may be 
given to avert unfair procedure or excess of power, but not to direct the result of the tribunal’s reconsideration on 
the merits.4 Typical directions concern statutory interpretation, matters of procedure, whether an item of evidence 
should be considered or not, identification of the issues to be decided or a deadline by which a decision must be 
made.5 Court directions that have been overruled by statute should not be followed.6 If the court directs 
reconsideration on specific issues, the tribunal may not exercise its own power to reconsider other issues7 unless 
the decision is based on consideration of current circumstances.8 On the issues to be reconsidered, the parties may 
submit additional evidence.9

All Superior Courts have an inherent power to refer a matter back to a tribunal. In some jurisdictions this authority is 
granted expressly.10 This power does not give the court authority to supervise the tribunal’s reconsideration.11 
Errors by the tribunal on reconsideration may be the subject of a new application for review.

An order quashing a decision or order, without a reference back, does not preclude a tribunal from dealing with the 
matter. Its proceedings may be continued as if the part of the proceeding that was quashed had not yet taken 
place.12 Where only one step in a proceeding has been quashed, the tribunal remains seized of the matter and, 
upon doing that step again (without the error that resulted in it being quashed),13 may continue the proceeding to its 
conclusion. It need not start from scratch, ignoring all that went before.14 Even where all steps in a proceeding are 
quashed, the tribunal may continue the proceeding, although it must start again at the beginning. If there is a 
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statutory time limit on the commencement of proceedings, the continuation of the proceeding after it has been 
quashed, even if it must start again from the beginning, is not out of time, provided the original proceeding was 
commenced within the time limit.15 In an exceptional case, the court may prohibit the tribunal from re-hearing the 
matter.16

It is efficient to have the same tribunal members conduct the re-hearing, since they are familiar with the matter,17 
but if there is a reasonable apprehension that these tribunal members no longer have an open mind on the merits of 
the case, a court may direct that the matter be decided by a different panel,18 if available. If the court does not 
specify whether the re-hearing is to be before the same or a different panel, the re-hearing may be before any 
quorum of the tribunal.19 If the decision maker who originally heard the matter is no longer in office, the matter must 
be heard anew by the incumbent.20 Where reconsideration does not change the result, the tribunal need not 
demonstrate in its reasons that it has given regard to the court’s reasons for quashing the first order.21

A rarely awarded additional remedy is the court’s substitution of its decision for that of the tribunal. On appeal, a 
court typically has authority to do this,22 but should not exercise it if the decision requires application of the tribunal’s 
policy expertise.23 In contrast, on judicial review, a court’s authority is limited to quashing the decision with or 
without remitting it to the tribunal for reconsideration. The court on judicial review may not issue the order the 
tribunal should have made had it not erred because a court does not have statutory authority to exercise the 
discretion conferred on the tribunal,24 but it may correct unintended errors made by the tribunal25 and substitute its 
decision for that of a tribunal that fails to follow the court’s remitted directions.26 In the very rare situation where the 
outcome is inevitable and remitting the case to the tribunal would serve no useful purpose, a court on judicial review 
may make the only order that the tribunal could reasonably make.27

2.

Prohibit Tribunal from Proceeding

Where a tribunal is about to take a specific action without legal authority, a court, on judicial review, may issue a 
writ of prohibition.28 Given the final nature of this order, it may be made by a court only if it is clear and beyond 
doubt that the tribunal lacks authority to proceed. Prohibition may be refused if the existence of authority is 
debatable or turns on findings of fact that have yet to be made by the tribunal.29 A tribunal acting within authority will 
not be prohibited from embarking upon what may be regarded as unnecessary, unwise or fruitless pursuits.30 An 
advisory body will not be prohibited from conducting proceedings, simply because there is no certainty that the 
decision maker will follow its advice and recommendations.31

A court should not entertain an application for an order prohibiting a tribunal from proceeding unless the issue has 
been raised before the tribunal. If the tribunal lacks authority, it may, upon being advised, agree to halt its 
proceeding. One must not assume in advance that a tribunal will intentionally act illegally. As discussed in the 
introduction to Chapter 4, tribunals have a duty to decide whether they have statutory authority to proceed and, 
before interfering, courts permit them to consider the issue.

In very rare cases, a tribunal may be prohibited from proceeding where it has statutory authority to proceed, but 
refuses to follow fair procedure or is guilty of some other serious irregularity. The tribunal should be given an 
opportunity to rectify the problem before an application to the court is made. In these circumstances, a court may 
include a term in the order of prohibition that it expires when the defects are cured.32

In a few jurisdictions, a writ of quo warranto may be issued to prohibit the exercise of power by persons who do not 
validly hold office. This order requires office holders to prove that they have a lawful right to their office. This order is 
available only if the office is of a public nature created by the Crown, by a Royal Charter or by legislative Act (rather 
than the office of a deputy or public servant) and the holder has exercised the office (a mere claim to office is not 
enough).33

In some cases a tribunal acting without authority may be stopped by injunction. Some courts are expressly 
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empowered to issue injunctions in respect of the exercise of statutory powers.34 However, statutes governing 
proceedings against the Crown prohibit the issuance of injunctions against the Crown and its servants.35 The 
combined effect of these statutes is to permit the issuance of injunctions against entities that exercise statutory 
power but are not part of the Crown (such as self-regulatory bodies, municipal authorities and school boards) but to 
preclude the courts from issuing injunctions to prevent the lawful exercise of statutory authority by Ministers and 
other servants of the Crown.36 Regardless, in all cases involving the illegal exercise of statutory authority, a writ of 
prohibition is the preferred remedy.37

If an order prohibiting or enjoining the tribunal from proceeding is refused at this stage and the tribunal is permitted 
to proceed, an application to quash may be commenced after the tribunal decision is issued.

3.

Mandamus: Order the Tribunal to Act

A court, on judicial review, may order a tribunal to perform a specific act, but only if:

(1) the applicant has a legal right to have the act performed in the manner and at the time the request is made 
for it;

(2) the tribunal is under a corresponding legal duty to so act; and

(3) the tribunal has been requested to act and has refused to do so.38

The legal right and corresponding duty must be found in a statute, regulation or binding order. Mandamus is not 
available to enforce policy39 or a contractual right.40

The first and second requirements are not met if the statute grants discretion to the decision maker. Mandamus is 
not available because there is no legal right to have the requested act done nor a legal duty to do it.41 However, if a 
tribunal refuses even to consider whether to act, a court may order it to consider the issue.42 A court may order a 
tribunal to exercise its statutory discretion, but not which way to decide, unless the discretion has in fact been 
exercised and all that remains is the implementation of the decision,43 or if it is clear that the tribunal would have 
granted the request but for one improper consideration.44

As to the third requirement, a tribunal is allowed reasonable time to consider the request before application to 
court.45 If there has been unreasonable delay in processing the request, the court may impose a deadline by which 
the decision must be made.46 If the delay is due to a processing backlog at the tribunal, mandamus will not be 
issued to an applicant seeking to jump the queue.47 Where discretion cannot be exercised without investigation, a 
court will allow an investigation that is underway to be completed.48

4.

Enforce the Statute and Orders of the Tribunal

When a party refuses to obey an order of a tribunal, many statutes allow the tribunal or other parties to apply to 
court for an order requiring obedience. Then, if the court order is not obeyed, the court may fine or imprison the 
miscreant. Tribunals rarely have the power to enforce their orders and must request a court’s assistance.49

One common statutory procedure for enforcing an order of a tribunal is as follows. First, the tribunal issues an order 
requiring the person to do or refrain from doing a particular act. Then, if the order is not obeyed, the tribunal may 
apply to court for an order requiring the person to comply with it.50 If the person did not take advantage of a right to 
appeal the tribunal order, or appealed and lost, the validity of the order is presumed.51 If the court is satisfied, by 
affidavit evidence on a balance of probabilities, that the person has, in fact, disobeyed the tribunal order, the person 
may be ordered to comply with it. A person who does not comply with a court order may be punished for contempt.
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Another common statutory procedure permits the tribunal order to be registered with the court and enforced as if it 
had been issued by the court.52 Under some statutes only the tribunal may register the order with the court — a 
party may not.53 Then, if the order is violated, application may be made to the court for an order finding the violator 
in contempt.54 A registered tribunal order may not be appealed as if it were a court order. It may be challenged only 
pursuant to provisions for appeal and judicial review that are available to challenge orders of the tribunal. The court 
may refuse to enforce it until an appeal or application for judicial review is concluded,55 after which, the tribunal 
order is presumed valid.56

To be enforced by the court, a tribunal order must be clear and unambiguous.57 The tribunal order should 
specifically set out what the person is required to do or to refrain from doing. If leave of the court is required to 
register a tribunal order, it may be refused if no useful purpose would be served. If the tribunal order merely 
declares the rights of parties, leave to register it as a court order might be refused because there is no positive act 
to enforce, such as the payment of money or the performance of a specific act.58 If leave is not required, a court 
may on the same grounds refuse to enforce an order that has been registered. An order to pay a fixed sum of 
money is the clearest to enforce,59 but an order requiring the Crown to pay money is not enforceable.60

Absent statutory provision for court enforcement of tribunal orders, the Attorney General, or the tribunal if it has a 
mandate to protect the public, may apply to court for an injunction.61 Success may depend on whether the tribunal 
order is of a type that a court would enforce, and whether the court believes it should enforce the tribunal order in 
the absence of any statutory procedure for obtaining court assistance.

If the party who refuses to obey the tribunal order is another tribunal over whom the first tribunal has power, the 
preferable process is an application for mandamus.62

A party whom the order benefits may bring an action against the disobedient party to enforce it.63 If the order is for 
the payment of money, the plaintiff may move for summary judgment and the defendant may not re-litigate the 
issues decided by the tribunal.64

Many statutes provide for prosecution of persons who disobey tribunal orders. Validity of the order cannot be 
challenged in defence to the charge if adequate alternate procedures for challenging the order were available.65 In 
addition, the Criminal Code makes it a criminal offence to disobey a lawful order made by any tribunal, federal or 
provincial.66

Some statutes authorize a tribunal to apply to court for an order requiring a person to comply with its statute, 
regulations and by-laws. The injunction may be granted upon proof of violation of the law without proof of harm to 
the public interest and the court’s discretion to refuse an injunction is exercised only in exceptional circumstances.67 
The tribunal need not hold a hearing into whether the Act has been violated before applying to court.68 Failure of the 
tribunal to enforce the statute against other violators is not a valid reason to refuse an injunction.69

Absent statutory authority, a tribunal with a mandate to protect the public may apply to court for an injunction to 
enforce a statute.70 Proof that the person is violating the statute, without any other evidence of harm, may be 
sufficient proof of harm to the public to weigh the balance of convenience in favour of granting an injunction unless 
the injunction would interfere with a Charter right, in which case stronger proof may be required.71 The court is not 
bound by the tribunal’s interpretation of the statute even if the defendant has unsuccessfully appealed tribunal 
orders on the same issue.72

The Attorney General may also bring an action for an injunction to enforce a statutory requirement and, upon 
showing that there has been a clear and deliberate breach of the Act, an injunction is usually granted.73

The court order should be clear and specific. It must set out what must be done to comply and must relate to the 
nature and scope of the infraction. Whether an order to comply with the statute is sufficiently clear depends on the 
context. Implementation of the court order should not require supervision by the court.74
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Violation of a court order is civil contempt, which may be punished if proven beyond a reasonable doubt.75 Evidence 
must establish that, after receiving notice of the order, the person intentionally did an act that is prohibited by the 
order.76 Only proof of the intention to do the act is required. An intention to violate the order need not be proven.77 
The sentence is a term of imprisonment or a fine determined in accordance with typical sentencing principles.78

A court will not issue mandamus requiring a tribunal to commence a court proceeding to enforce its order or statute 
because a tribunal has discretion.79

5.

Declaration: Define Powers, Rights and Duties

On judicial review or appeal, a court may apply the applicable standard of review to a question of statutory 
interpretation to determine the scope of a tribunal’s authority or the legal rights or duties of a party. Such a 
declaration is often part of a court decision that grants other relief. A stand-alone declaration is a remedy of last 
resort if there is no other procedure or forum to determine the question and other relief is unnecessary or 
unavailable.80

The purpose of requesting a declaration of the court is to clarify the law on a particular point but courts refuse to 
decide academic questions. Declaratory relief must be necessary to determine a party’s rights with respect to an 
actual exercise of statutory power.81 They are not made on matters of morality, wisdom or policy.82 A declaration 
may be refused if it would have no practical effect, if there is no one present in court with a true interest in 
presenting the opposing view,83 or if the question could more appropriately be raised in proceedings before a 
tribunal.84

A declaration of the court does not order anyone to do anything or to refrain from doing anything. It is not 
enforceable as a mandatory or a compensatory order may be but, given the respect for the court, a declaration of 
the court may be preferable to mandamus.85

6.

Award Compensation or Damages

A public officer may be sued for damages for abuse of power. To establish this tort of misfeasance in public office, 
the plaintiff must prove, first, that the public officer engaged in deliberate and unlawful conduct in the role of a public 
officer and, second, that the public officer knew both that the conduct was unlawful and that it was likely to harm the 
plaintiff.86 All of these elements must be pleaded and proven because there is no stand-alone cause of action for 
bad faith.87 If the claim is against the Crown or other employer, facts must be pleaded that enable them to identity 
their employee.88 Allegations that discretion was exercised for political purposes do not meet the requirement to 
plead unlawfulness.89 To sue a person for commencing or continuing discipline proceedings in bad faith, the 
appropriate tort is misfeasance in public office rather than malicious prosecution.90

In the absence of misfeasance, there is no liability in damages for the negligent exercise of statutory power, for the 
misinterpretation of statute or for the failure to follow proper procedures,91 but there might be liability for negligent 
failure to implement a court order.92 Tribunal members may enjoy judicial immunity.93 A discretionary statutory 
power does not attract a fiduciary duty.94 Experts and others who advised or gave evidence to the tribunal may not 
be sued.95

A municipality or the Crown might be vicariously liable96 in damages for negligence by its servants in their exercise 
of routine duties such as inspections97 but not for core policy decisions.98 There is no liability for negligent 
performance of duties owed to the public generally, for representations made to the public or for any circumstance 
where liability would conflict with the public servant’s overarching duty to the public.99 The plaintiff must be a person 
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to whom the statute imposes on the public servant a duty of care,100 or must have had direct interactions with the 
public servant beyond the typical interactions with a regulator to an extent to give rise to a duty to take care.101 
Allegations of direct interactions are often pleaded as negligent misrepresentation, but there is no liability for 
representations by officials who lacked authority.102 Liability may be denied for policy reasons including if the statute 
contains indicators that liability should not be imposed, such as an immunity provision or compensation scheme, if 
the effect would be to make taxpayers liable as if they were insurers, if the servant acted on legal advice, or if the 
extent of the risks of harm were indeterminate at the time of the negligent act.103

If the statute grants immunity from suit, the action may be struck even if the claim is for breach of the plaintiff’s 
Charter rights.104 If the immunity is for negligent acts done in good faith in the performance of their duties, facts 
amounting to bad faith must be pleaded and proven.105 Bad faith must be proven either with direct evidence of the 
public officer’s words or conduct or by circumstantial evidence of acts that are so markedly inconsistent with the 
statutory mandate that a court cannot reasonably conclude that they were performed in good faith.106

No action in libel or slander may succeed for comments made in a tribunal’s reasons or in the course of its 
proceedings.107 This absolute privilege may also extend to regulatory investigators.108

Regulators, such as marketing boards, that have power to contract and to carry on a business may be ordered to 
pay damages for breach of contract, but not in respect of their exercise of statutory powers.109

A party who received money as a result of a tribunal order that was later declared invalid might not be able to rely 
on the order in defence to an action for recovery by those who paid pursuant to the order.110

An action designed to discourage parties from exercising their legal rights before a regulator may be struck as 
abusive.111 Absolute privilege protects a party from suit for defamatory statements made in a regulatory proceeding 
unless the statements were gratuitous and irrelevant.112
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