
Construct an argument against the Federal Court's interpretation of the Patented Medicines (Notice 
of Compliance) Regulations in the context of the Serono v. Canada (Health) case. 

 AI Assistant 

Based on these issues and facts provided   

• Interpretation of the Patented Medicines (Notice of Compliance) Regulations by the Federal 
Court. 

• Requirements for the inclusion of patents on the register. 
• Conditions under which a notice of compliance can be issued. 
• Rights of generic drug companies in relation to innovator drug patents. 
• Federal Court's role in determining the eligibility of patents for inclusion on the register. 

  
 
Here is the legal argument: 
 
The Federal Court's interpretation of the Patented Medicines (Notice of Compliance) Regulations 
(NOC Regulations) in the context of the Serono v. Canada (Health) case can be challenged on 
several grounds.  
 
Firstly, the NOC Regulations are designed to balance the interests of innovator drug companies and 
generic drug companies. The Federal Court's interpretation may have skewed this balance by 
imposing undue burdens on generic drug companies. According to the NOC Regulations, a generic 
drug company is required to address only those patents that are directly linked to the innovator's 
particular Notice of Compliance  Developments in Intellectual Property: The 2008-2009 Term, 
(2009), 48 S.C.L.R. (2d) 221 - 235. This means that generic companies should not be compelled to 
address patents that are not relevant to their bio-equivalence studies or those that they have not 
"early-worked." The Federal Court's interpretation, however, may have extended the scope of 
patents that generic companies need to address, thereby creating unnecessary hurdles for them. 
 
Secondly, the Federal Court's interpretation may have overlooked the specific provisions that allow 
for the exclusion of certain patents from the register. Under section 6.07(1) of the NOC Regulations, 
the Federal Court has the authority to declare a patent or certificate of supplementary protection 
ineligible for inclusion on the register  Patent Act: Patented Medicines (Notice of Compliance) 
Regulations, SECTION 6.07(1). This provision is crucial as it ensures that only relevant and valid 
patents are included, preventing the misuse of the patent system to delay the entry of generic drugs 
into the market. By not adequately considering this provision, the Federal Court's interpretation may 
have allowed for the inclusion of patents that should have been excluded, thereby undermining the 
regulatory framework's intent. 
 
Furthermore, the NOC Regulations stipulate that a notice of compliance should not be issued to a 
second person (generic drug company) before the expiry of all relevant patents and certificates of 
supplementary protection. This provision ensures that the rights of patent holders are respected 
while also providing a clear pathway for generic companies to enter the market once the patents 
have expired. The Federal Court's interpretation may have complicated this process by introducing 
additional requirements or conditions that are not explicitly stated in the regulations, thereby creating 
uncertainty and potential delays for generic drug companies. 
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In conclusion, the Federal Court's interpretation of the NOC Regulations in the Serono v. Canada 
(Health) case can be argued against on the grounds that it disrupts the balance intended by the 
regulations, overlooks provisions for excluding ineligible patents, and introduces unnecessary 
complexities that hinder the timely entry of generic drugs into the market. A more balanced and 
precise interpretation of the NOC Regulations is necessary to ensure that the interests of both 
innovator and generic drug companies are fairly represented and that the regulatory framework 
functions as intended. 
 
Please provide more legal facts if you want me to extend the argument. 
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